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A. INTRODUCTION 

1. Thank you for the opportunity to make these submissions.  
I will endeavour to bring as much clarity as I can to the issues 
before the Commission this morning.  I will focus on six points.   

 First, my submission will be that FEI’s BPAs with Tidal 
clearly meet the three-part legal test under section 
2(3.8) of the Greenhouse Gas Reduction Regulation, 
which I will refer to as the GGRR.  My submission is 
that this is sufficient to determine that the Tidal BPAs 
are prescribed undertakings. 

 Second, my submission is that it would be an error of 
law to interpret section 18(1) of the Clean Energy Act 
as a fourth test that requires all the physical GHG 
emission reductions to be in British Columbia. 

 Third, the true function of the purpose statement in 
section 18(1) of the Clean Energy Act is to work with 
section 35(n) of the Clean Energy Act and section 41 
of the Interpretation Act to define the statutory 
mandate of the Lieutenant Governor in Council (or 
“LGIC”) to prescribe undertakings in the GGRR.  The 
GGRR must be in accord with this mandate to be 
valid. 

 Fourth, the law is that a regulation is presumed to be 
valid, and that it is not the role of the Courts - or 
Commission - to second-guess the wisdom or efficacy 
of government policy choices, and that it would have 
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to be an egregious case for a Court to strike down a 
regulation such as the GGRR as invalid for reason of 
inconsistency with its statutory mandate.  

 Fifth, in fact, section 2(3.8) of the GGRR and the Tidal 
BPAs are consistent with the purpose statement in 
the section 18(1) Clean Energy Act to reduce GHG 
emissions in BC. 

 Sixth, the Ministry’s letter supports FEI’s innovative 
efforts to meet CleanBC targets, including the Tidal 
BPAs.  

B. THE TIDAL BPAS CLEARLY MEET THE CRITERIA OF THE 
GGRR 

2. First, as I have set out in my written submissions filed in 
this proceeding, it is clear cut that the Tidal BPAs meet each of 
the three parts of the test in section 2(3.8) of the GGRR.  

3. I do not want to spend much time on this, but I will 
emphasis three points on why it is that the Tidal BPAs are an 
acquisition of RNG.   

(a) First, the meaning of “acquire” is set out in section 29 
of the Interpretation Act.  The Interpretation Act 
states that, in an enactment, “acquire” means “to 
obtain by any method and includes accept, receive, 
purchase, be vested with, lease, take possession, 
control or occupation of, and agree to do any of those 
things, but does not include expropriate.” The word 
“means” in the definition signals that this is what is 
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referred to as an exhaustive definition.  That means it 
displaces any other meaning of “acquire” in ordinary 
usage.1  In other words, you have to use the definition 
in the Interpretation Act, not any other definition.  
The definition is extremely broad - essentially any 
method of obtaining a thing, including purchasing, 
except expropriation.  In the Tidal BPAs, FEI is 
acquiring renewable natural gas within the meaning 
of the definition of “acquire” because FEI is 
purchasing it.  

(b) FEI is purchasing RNG in the same way that 
conventional natural gas is purchased.  If the 
legislature intended that some novel form of 
acquisition was required for RNG then it would have 
needed to spell that out in the legislation.  But it did 
not.  Instead, it used the word “acquire” which is 
broadly defined to include essentially any method 
except expropriation.  

(c) The GGRR includes the words “in BC” or “within BC” 
12 times.  There is no occurrence of those words in 
section 2(3.8) of the GGRR.  That section simply 
states: “The public utility acquires renewable natural 
gas”. 

4. Simply put, FEI is obtaining renewable natural gas by 
buying it from Tidal.  It is clear that this is an acquisition of 
renewable natural gas within the meaning of the GGRR.   

                                                      
1
  See Sullivan, section 4.34, at Tab 4 of the Book of Authorities. 
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5. With that, I want to devote the rest of this submission to 
section 18(1) of the Clean Energy Act.  

C. SECTION 18(1) OF CLEAN ENERGY ACT DOES NOT IMPOSE 
A FOURTH TEST 

6. I believe the issue before the BCUC is how to interpret the 
words “prescribed for the purpose of reducing greenhouse gas 
emissions in British Columbia” in section 18(1).    

7. It may be helpful to note that the word “prescribed” 
means “prescribed by regulation” per section 29 of the 
Interpretation Act.  So, 18(1) is referring to a class of projects, 
programs, contracts or expenditures that are prescribed by 
regulation for the purpose of reducing greenhouse gas 
emissions in British Columbia.  This purpose statement is 
explaining the purpose for which classes of undertakings are 
written into the regulations.  

8. In my submission, it would be an error of law to interpret 
this explanation of the purpose for which undertakings are 
prescribed as a substantive legal test that FortisBC has to meet.  
Let me explain why.   

9. First, Section 18(1) is a definition. Specifically, it is a 
definition of “prescribed undertaking”.  It is in fact referred to 
as a definition in section 35(n) of the Clean Energy Act.   

10. I belabour the point because it is an established drafting 
convention that definitions are not intended to contain 
substantive law.2  
                                                      
2
  Hrushka v. Canada (Foreign Affairs), 2009 FC 69,  para. 16; ;  
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11. I have included at Tab 4 of the Book of Authorities, Sullivan 
on the Construction of Statutes, 6th Edition (Lexis Nexis Canada 
Inc., 2014), regarding definitions.  At page 24 of the authorities,  
section 4.32 states:  

“It is well-established that statutory definitions 
should not be drafted so as to contain substantive 
law. Their purpose is limited to indicating the 
intended meaning or range of meaning attaching to a 
word or expression in a particular legislative 
context.”3 

12. This was considered by the Federal Court in the case of 
Hrushka v. Canada (Foreign Affairs), 2009 FC 69.  Hrushka is 
found in Tab 5 of the Book of Authorities.  

13. In Hrushka, the Court was considering whether an 
adjudicator acted beyond their authority when they ordered 
that passport service be withheld from Mr. Hrushka for three 
years. One argument advanced by the Minister in defense was 
that the definition of “Passport Canada” of the Canadian 
Passport Order referred to withholding passports as one of the 
tasks charged to Passport Canada by the Minister.   

14. The Court dismissed this argument because the function of 
a definition is to define a word or phrase, not to provide 
substantive content.  At page 24 of the authorities, in 
paragraph 16 the Court says:4 

                                                      
3
  Sullivan, Ruth, Sullivan on the Construction of Statutes, 6th ed (Lexis Nexis Canada Inc., 2014), §14.39. 

4
  Hrushka v. Canada (Foreign Affairs), 2009 FC 69,  paras. 16-17. 
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[16] …the Respondent’s argument runs contrary to 
the use and purpose of statutory definitions and 
recognized drafting conventions. As stated in Sullivan 
and Drieger on the Construction of Statutes, [Ruth 
Sullivan, Sullivan and Drieger on the Construction of 
Statutes (Vancouver: Butterworths, 2002), p. 51.] 
there are two kinds of statutory definitions, 
exhaustive and non-exhaustive.  Exhaustive 
definitions are normally introduced with the term 
“means” and serve the following purposes: “to clarify 
a vague or ambiguous term; to narrow the scope of a 
word or expression; to ensure that the scope of a 
word or expression is not narrowed; and to create an 
abbreviation or other concise form of reference to a 
lengthy expression.”  Non-exhaustive definitions are 
normally introduced by the word “includes” and serve 
“to expand the ordinary meaning of a word or 
expression; to deal with borderline applications; and 
to illustrate the application of a word or expression 
by setting examples.”  Thus, it can be seen that a 
statutory definition does not typically have 
substantive content. Indeed, the inclusion of 
substantive content in a definition is viewed as a 
drafting error. As stated by Francis Bennion in 
Statutory Interpretation:  

Definitions with substantive effect It is a drafting 
error (less frequent now than formerly) to 
incorporate a substantive enactment in a 
definition. A definition is not expected to have 
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operative effect as an independent enactment. If 
it is worded in that way, the courts will tend to 
construe it restrictively and confine it to the 
proper function of a definition. 

[17] Although intended to be used only as a guide, 
this same view is echoed in the Drafting Conventions 
of the Uniform Law Conference of Canada. Section 
21(2) states that “[a] definition should not have any 
substantive content.” 

15. We can apply this to section 18(1) of the Clean Energy Act. 
Section 18(1) uses the word “means”, so it is an exhaustive 
definition. It serves to create a concise form of reference to a 
lengthy expression. Section 18(1) identifies what a prescribed 
undertaking is, but should not be read as including substantive 
content, such as a legal test that requires a certain amount of 
physical GHG reductions to occur in BC. 

16. Second, as I have noted, the words “for the purpose of 
reducing greenhouse gas emissions in British Columbia” are a 
purpose statement.  

17. At Tab 6 of the Book of Authorities is Sullivan on the 
Construction of Statutes, 6th Edition (Lexis Nexis Canada Inc., 
2014) on purpose statements.  At page 40 of the authorities, 
section 14.39 states:  

“Purpose statements may reveal the purpose of 
legislation either by describing the goals to be 
achieved or by setting out governing principles, 
norms or policies.  …Like definitions and application 
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provisions, purpose statements do not apply directly 
to facts but rather give direction on how the 
substantive provisions of the legislation - that do 
apply to facts - are to be interpreted”.5  

18. Sullivan goes on to cite the case of Greater Vancouver 
Regional District v. British Columbia (Attorney General).  In that 
case, the appellant argued that a purpose statement in British 
Columbia's Local Government Act created a binding manner 
and form requirement that obliged the provincial legislature to 
consult with the Regional District before passing legislation 
affecting the District.  Sullivan sums up the result in that case as 
follows: 

The Regional District's argument did not succeed. As 
the British Columbia Court of Appeal rightly observed, 
statements of purpose and principle do not create 
legally binding rights or obligations, nor do they 
purport to do so. They merely state goals or principles 
that may be referred to in interpreting the rights and 
obligations that are created elsewhere in the 
legislation. 

19. The same is true in this case.  The purpose statement in 
18(1) of the Clean Energy Act does not create legally binding 
rights and obligations.  On its face, it does not purport to do so.   

20. Third, I want to emphasize that the words “for the purpose 
of reducing greenhouse gas emissions in British Columbia” do 
not on their face impose any test.  Section 18(1) simply does 
                                                      
5
  Sullivan, Ruth, Sullivan on the Construction of Statutes, 6th ed (Lexis Nexis Canada Inc., 2014), §14.39. 
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not say that the GHG emission reductions from the classes of 
undertakings prescribed in the regulation must physically occur 
within BC and BC alone. The words are simply not written in 
that manner and they cannot be read in that manner.  

21. Rather, on its face, section 18(1) is a definition that 
explains that certain undertaking are prescribed by regulation 
for the purpose reducing GHG emissions in BC.  It describes the 
purpose for which they are prescribed in regulation.  It does not 
impose a test that is required to be met by FortisBC in this case.   

22. Therefore, in my submission, it would be an error of law to 
interpret section 18(1) of the Clean Energy Act as imposing an 
“in BC” requirement that must be applied in addition to the 
tests set out in the GGRR.  Doing so would run contrary to the 
function of statutory definitions, the function of purpose 
statements, recognized drafting conventions and the plain 
language of the section. 

D. PURPOSE STATEMENT IS THE STATUTORY MANDATE FOR 
THE LGIC 

23. So what then is the function of the purpose statement in 
section 18(1)? The function of the purpose statement in section 
18(1) needs to be considered in combination with section 35(n) 
of the Clean Energy Act and Section 41 of the Interpretation 
Act.  Ultimately, the function of these provisions together is to 
provide the mandate to the Lieutenant Governor in Council 
when drafting the GGRR.   

24. Section 35(n) of the Clean Energy Act is the GGRR’s 
enabling provision. Section 35(n) provides that the Lieutenant 
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Governor in Council may make regulations “for the purposes of 
the definition of ‘prescribed undertaking’ in section 18”.  

25. Turning to Tab 3, page 21, of the Book of Authorities, 
Section 41(1)(a) of the Interpretation Act circumscribes the 
power of the LGIC to issue regulations:  

(1) If an enactment provides that the Lieutenant 
Governor in Council or any other person may make 
regulations, the enactment must be construed as 
empowering the Lieutenant Governor in Council or 
that other person, for the purpose of carrying out the 
enactment according to its intent, to 

(a) make regulations as are considered necessary and 
advisable, are ancillary to it, and are not inconsistent 
with it, 

26. This makes it clear that the LGIC has power to pass 
regulations only according to the intent of the statute.    

27. Section 18(1) makes the intent clear for the LGIC - it’s for 
the purpose of reducing GHG emissions in BC.  Section 18(1) is 
essentially an instruction or guide to the LGIC for drafting the 
GGRR.   

28. The LGIC, in drafting the GGRR, is therefore setting out 
classes of undertakings that the LGIC believes are   

 necessary and advisable,  

 ancillary to the Clean Energy Act, and  
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 not inconsistent with the Clean Energy Act.  

29. If the LGIC has not succeeded in doing this in some 
respect, then that aspect of the GGRR would be invalid, or 
“ultra vires” - that is, outside the jurisdiction of the LGIC.   

30. In other words, although no one is arguing it in this 
proceeding (in fact, interveners supported the Application), if a 
Regulation such as the GGRR is shown to be inconsistent with 
the intent of the enabling statute or the scope of the statutory 
mandate, then it is can be struck down. 

E. THE GGRR IS PRESUMED TO BE VALID 

31. In the case of Katz Group Canada Inc. v. Onatrio (Health 
and Long-Term Care),6 the Supreme Court of Canada has 
helpfully summarized the law as it relates to when a Court 
might find a regulation to be ultra vires. The Katz case is 
included at Tab 7 of the Book of Authorities. 

32. The facts of the case are not important for our purposes, 
so I will just summarize them briefly.  The context is legislative 
attempts by Ontario to control rising drug costs. Regulations 
were passed that banned the sale of so-called private label 
products, which was where pharmacies had a subsidiary which 
would buy the products and then sell to the pharmacies under 
its own label.  One way or another, this appears to have been a 
scheme to avoid price controls.  The  pharmacies Shoppers and 
Katz challenged the Regulations on the grounds that they were 

                                                      
6
 2013 SCC 64, [2013] 3 S.C.R. 810. 
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inconsistent with the purpose and mandate of the two enabling 
statutes. The Court disagreed.   

33. The Court’s description of the law is instructive.   

34. First, the Court states that “a successful challenge to the of 
Regulations requires that they be shown to be inconsistent with 
the objective of the enabling statute or the scope of the 
statutory mandate.”  As I have shown you, this is essentially 
what section 41 of the Interpretation Act requires.  

35. The Court goes on to state at paragraph 25 (at page 62 of 
the Book of Authorities): 

[25] Regulations benefit from a presumption of 
validity (Ruth Sullivan, Sullivan on the Construction of 
Statutes (5th ed. 2008), at p. 458). This presumption 
has two aspects: it places the burden on challengers 
to demonstrate the invalidity of regulations, rather 
than on regulatory bodies to justify them (John Mark 
Keyes, Executive Legislation (2nd ed. 2010), at pp. 
544-50); and it favours an interpretative approach 
that reconciles the regulation with its enabling 
statute so that, where possible, the regulation is 
construed in a manner which renders it intra vires 
(Donald J. M. Brown and John M. Evans, Judicial 
Review of Administrative Action in Canada, vol. 3 
(loose-leaf), at 15:3200 and 15:3230).  

[Emphasis added.] 
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36. Therefore, the GGRR is presumed to be valid. FortisBC 
does not have to demonstrate that it is valid.  Rather, the 
burden would be on a challenger to the GGRR to show that 
they are invalid.  There is no challenger to the validity of the 
GGRR in this proceeding.  

37. Moreover, the presumption favours an interpretative 
approach that reconciles the regulation with its enabling 
statute.  In other words, the Courts will not stretch to find 
inconsistencies between the statute and regulation. Rather, the 
Courts will favour an approach that reconciles the regulation 
and statute.  

38. The Court goes on describing the law and paragraphs 27 
and 28 are key.  They say:  

[27]  This inquiry does not involve assessing the policy 
merits of the regulations to determine whether they 
are “necessary, wise, or effective in practice” (Jafari v. 
Canada (Minister of Employment and Immigration), 
1995 CanLII 3592 (FCA), [1995] 2 F.C. 595 (C.A.), at p. 
604). As explained in Ontario Federation of Anglers& 
Hunters v. Ontario (Ministry of Natural Resources) 
(2002), 2002 CanLII 14606 (ON CA), 211 D.L.R. (4th) 
741 (Ont. C.A.): 

     . . . the judicial review of regulations, as 
opposed to administrative decisions, is 
usually restricted to the grounds that they 
are inconsistent with the purpose of the 
statute or that some condition precedent in 
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the statute has not been observed. The 
motives for their promulgation are 
irrelevant. [para. 41] 

[28]  It is not an inquiry into the underlying “political, 
economic, social or partisan considerations” (Thorne’s 
Hardware Ltd. v. The Queen, 1983 CanLII 20 (SCC), 
[1983] 1 S.C.R. 106, at pp. 112-13). Nor does the vires 
of regulations hinge on whether, in the court’s view, 
they will actually succeed at achieving the statutory 
objectives (CKOY Ltd. v. The Queen, 1978 CanLII 40 
(SCC), [1979] 1 S.C.R. 2, at p. 12; see also Jafari, at p. 
602; Keyes, at p. 266).  They must be “irrelevant”, 
“extraneous” or “completely unrelated” to the 
statutory purpose to be found to be ultra vires on the 
basis of inconsistency with statutory purpose (Alaska 
Trainship Corp. v. Pacific Pilotage Authority, 1981 
CanLII 175 (SCC), [1981] 1 S.C.R. 261; Re Doctors 
Hospital and Minister of Health (1976), 1976 CanLII 
739 (ON SC), 12 O.R. (2d) 164 (Div. Ct.); Shell Canada 
Products Ltd. v. Vancouver (City), 1994 CanLII 115 
(SCC), [1994] 1 S.C.R. 231, at p. 280; Jafari, at p. 604; 
Brown and Evans, at 15:3261).  In effect, although it is 
possible to strike down regulations as ultra vires on 
this basis, as Dickson J. observed, “it would take an 
egregious case to warrant such action” (Thorne’s 
Hardware, at p. 111).  

[Underlined added.] 
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39. The Supreme Court of Canada is clear.  In considering the 
validity of a regulation, neither a court nor this Commission is 
to assess the policy merits of the legislation, or determine 
whether in its view the regulation will actually achieve the 
statutory objectives.   

40. In other words, it is not the Commission’s job to assess 
whether the prescribed undertakings will actually achieve GHG 
reductions in BC.    

41. To strike down a portion of a regulation such the GGRR, 
the regulation must be “irrelevant”, “extraneous” or 
“completely unrelated” to the statutory purpose.  As the 
Supreme Court of Canada says, it would have to be an 
egregious case to warrant striking down the GGRR as ultra 
vires.  

F. THE GGRR IS CONSISTENT WITH THE CLEAN ENERGY ACT  

42. While there is no party challenging the validity of section 
2(3.8) of the GGRR, I do wish to provide the Commission 
comfort on how this all fits together and how the acquisition of 
RNG outside of the province pursuant to section 2(3.8) of the 
GGRR is in fact consistent with reducing GHG emissions in BC.   

43. First, there is absolutely no inconsistency between 
creating physical GHG emissions reductions in Ontario and 
reducing GHG emissions in BC.  In fact, reducing GHG emissions 
outside of BC is perfectly consistent - if not complementary to - 
reducing GHG emissions in BC.   
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44. In this respect, I note that when the Clean Energy Act was 
tabled in 2010, the Minister of Energy, Mines and Petroleum 
Products emphasized that the act would reduce greenhouse 
gas emissions by “enabling new utility programs to encourage 
the use of clean or renewable energy”.7 At second reading, 
which is at Tab 8, page 82, of the Book of Authorities, the 
Minister acknowledged that greenhouse gas emissions do not 
recognize artificial geographic divides: 8 

Greenhouse gas emissions don't recognize 
boundaries. They don't recognize the B.C.-
Alberta boundary. They don't recognize the 
Canada-U.S. boundary. 

45. It is important not to lose sight of this fact.  Reducing GHG 
emissions outside of BC is not inconsistent with the Clean 
Energy Act.  

46. Second, in its evidence, FortisBC has described various 
ways in which the Tidal BPAs will reduce GHG emissions in BC.   

(a) We have spoken of how transportation customers will 
be motivated to switch from higher GHG content 
fuels to natural gas if a RNG option is available.   

(b) We have spoken about how under BC legislation end 
users in BC will be able to claim credit for reducing 
GHG emissions in BC.  Two quick points on this:  

                                                      
7
 British Columbia, Official report of debates of the legislative assembly, 39-2, vol 18 No 8 (28 April 2010) at p. 

4969. Online: https://www.leg.bc.ca/content/Hansard/39th2nd/H0428pm-03.pdf. 
8
 British Columbia, Official report of debates of the legislative assembly, 39-2, vol 18 No 8 (26 May 2010) at p. 5792. 

Online: https://www.leg.bc.ca/content/Hansard/39th2nd/H0526pm-08.pdf. 

https://www.leg.bc.ca/content/Hansard/39th2nd/H0428pm-03.pdf
https://www.leg.bc.ca/content/Hansard/39th2nd/H0526pm-08.pdf
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(i) As GHG emissions don’t respect borders, it is 
difficult to separate the accounting of reductions 
and the actual physical reductions. It is almost 
more important who can claim the reduction, 
than where it occurs. For this reason, my 
submission is that legally recognized reductions 
in GHG emissions can satisfy the purpose of the 
Clean Energy Act. 

(ii) We have shown in our evidence that there will 
be no double-counting of emissions reductions. 
The prohibition against double counting is a 
bedrock principle of GHG accounting schemes 
for obvious reasons. Double counting would 
undermine the very purpose of the legislation to  
reduce GHG emissions and would undermine 
markets for GHG reductions.   

47. We can answer questions on these points, but right now I 
want to focus on a third point which has been made.  That is, 
through the BPAs, FEI is fostering the development of a 
renewable gas market in BC, which will assist in achieving the 
overall goal of greater GHG emission reductions.9  

48. I want to dwell on this one because Courts have previously 
found that fostering a market for renewable fuels has to be 
done in order to achieve the overall goal of greater GHG 
emissions reduction.  This brings me to the last authority I wish 

                                                      
9
 Exhibit B-1, pp. 7 and 9; Exhibit B-2, BCUC IR 1.4.1; Exhibit B-3, BCSEA IR 1.3.1; Exhibit B-5, CEC IR 1.11.1.  



- 19 - 
 

240148.00855/94041228.5 

to take you to - Syncrude Canada Ltd. v. Canada (Attorney 
General) at Tabs 9 and 10 of the Book of Authorities.   

49. The Syncrude case was about Federal regulations that 
require that all diesel fuel produced, imported or sold in 
Canada contain at least 2% renewable fuel. Syncrude Canada 
Ltd. produced diesel fuel at its oil sands operations in Alberta, 
which it used in its vehicles and equipment.  Syncrude argued 
that the regulations were invalid on the basis that the provision 
was ultra vires the regulation-making power of section 140 of 
Canadian Environmental Protection Act.  Essentially, Syncrude 
claimed that the purpose of the statute was to reduce air 
pollution and the regulation wasn’t going to accomplish that 
purpose. Syncrude claimed that the regulation was actually an 
economic measure aimed at the creation of a local market.  
Syncrude pointed to significant expenditures by the federal 
government to promote the renewable fuels industry as 
evidence.  

50. At Tab 9, page 96, in Syncrude10 the Federal Court 
emphasized that market demand must be created in order to 
achieve the overall goal of greater GHG emissions reductions: 

[32] Canadian jurisprudence has held that the 
economy and the environment are not mutually 
exclusive – they are intimately connected. The 
Supreme Court of Canada in Friends of Oldman River 
Society v Canada (Ministry of Transport), [1992] 1 SCR 
3 at para 93 stated: “The environment, as understood 

                                                      
10

  2014 FC 776, affirmed on appeal 2016 FCA 160. 
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in its generic sense, encompasses the physical, 
economic and social environment touching several 
heads of power assigned to the respective levels of 
government.” The Court went on at para 96 to say 
that “it defies reason to assert that Parliament is 
constitutionally barred from weighing the broad 
environmental repercussions, including socio-
economic concerns, when legislating with respect to 
decisions of this nature.” This is consistent with the 
expression in the preamble of CEPA which states that 
“environmental or health risks and social, economic 
and technical matters are to be considered.” 

… 

[34] In my view, Syncrude takes a myopic view of the 
role of the RFR in ultimately reducing GHG emissions. 
Part of the long-term strategy was to create a 
demand for renewable fuels that would drive 
development of next generation technologies. 
Parliament expected that these next generation 
technologies would contribute to greater reductions 
of GHG emissions in the long term. However, it had to 
create the “conditions necessary to drive these next-
generation technologies to market.” These conditions 
include establishing a demand for renewable fuels to 
“give industry the certainty needed in order to secure 
investments and a supply of renewable fuels for the 
Canadian market:” Questions & Answers – Renewable 
Fuels Regulations. 
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[35] Creating a demand for renewable fuels was 
therefore a necessary part of the overall strategy to 
reduce GHG emissions, but it was not the dominant 
purpose. The reason the government wanted to 
create a demand for the fuels was to make a greater 
contribution to the long term lowering of GHG 
emissions. 

… 

[38]  Syncrude recognizes at para 76 of its Amended 
Memorandum of Fact and Law that part of the 
objective of the [Renewable Fuels Regulations] was to 
encourage next-generation renewable fuels 
production and create capital incentives to provide 
opportunities to farmers in the biofuels sector. It 
observes that these and other incentives collectively 
create a demand for biofuels. What Syncrude 
overlooks is that the market demand for renewable 
fuels and advanced renewable fuels technologies has 
to be created to achieve the overall goal of greater 
GHG emissions reduction. 

39      In my view, for the reasons stated above, the 
dominant purpose of the RFR was to make a 
significant contribution to the reduction of air 
pollution, in the form of reducing GHG emissions. 

[Emphasis added.] 
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51. The case was appealed to the Federal Court of Appeal.  
That court confirmed the Federal Court’s ruling.  At Tab 10,  
beginning at para. 64, the court stated:  

[64] … The reason the government hoped for the 
development of a renewable fuels market in Canada 
was because the availability of renewable fuels would 
lead to a long-term reduction of GHGs. The judge 
concluded that “these economic effects are part of a 
four-pronged Renewable Fuels Strategy” (emphasis in 
original). 

… 

[66] The environment and economy are intimately 
connected. Indeed, it is practically impossible to 
disassociate the two. This point was well-made in 
Friends of Oldman River Society v Canada (Ministry of 
Transport), [1992] 1 S.C.R. 3, 88 D.L.R. (4th) 1 where 
the Court said “it defies reason to assert that 
Parliament is constitutionally barred from weighing 
the broad environmental repercussions, including 
socio-economic concerns, when legislating with 
respect to decisions of this nature.” 

[67] The existence of the economic incentives and 
government investments, while relevant to the 
characterization exercise, do not detract from the 
dominant purpose of what the RFRs do and why they 
do it. The inquiry does not end with proof of an 
incentive or market subsidy. Consistent with Ward, 
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one must inquire as to the purpose and effect. For 
example, regulations under the Firearms Act, S.C. 
1995, c. 39 could call for new, enhanced locking 
mechanisms. The fact that capital investments are 
made to assist the lock industry to transition to the 
new requirements would not detract from the 
dominate purpose being addressed to “peace, order, 
security, morality, health or some other purpose” 
(AHR at para. 43). Here, the RIAS (Canada Gazette, 
Part I, Vol. 145, No. 15, (July 20, 2011), p. 699) states 
the purpose of collateral investments in 
infrastructure costs related to the production of 
renewable fuels was “to generate greater 
environmental benefits in terms of GHG emission 
reductions.” 

[68] The evidence demonstrates that part of the 
objective of the RFRs was to encourage next-
generation renewable fuels production and to create 
opportunities for farmers in renewable fuels. 
However, the evidence also demonstrates that a 
market demand and a market supply for renewable 
fuels and advanced renewable fuels technologies had 
to be created to achieve the overall goal of greater 
GHG emissions reduction. 

[Emphasis added.] 

52. Similarly, the acquisition of RNG may create market 
demand and supply for renewable fuels and advanced 
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renewable fuels technologies to achieve the overall goal of GHG 
reductions in BC.  

53. In my submission, section 2(3.8) is valid as there are 
multiple ways in which the acquisition of RNG inside and 
outside of BC will result in GHG reductions in BC in the short 
and long term.  Although FortisBC strongly believes that this is 
the right course of action and that the evidence is clearly there 
to support it, it is not FEI’s burden to prove that it will be 
successful.  Nor is it the role of the Commission to vet the 
necessity or efficacy of government policy choices.  The 
Commission has to presume the GGRR is valid unless someone 
proves otherwise.  There are many interpretations that 
reconcile the GGRR with the Clean Energy Act.  The Commission 
must favour those interpretations.   

G. THE MINISTRY’S LETTER IS SUPPORTIVE 

54. The Ministry of Energy, Mines and Petroleum Resources 
has previously letters with the BCUC confirming that the policy 
position of the Government of BC is to support projects and 
initiatives that will lead to an increased renewable natural gas 
supply in BC.  The Ministry confirmed the intent of the GGRR 
when it stated that “amendments were made to the 
Greenhouse Gas Reduction (Clean Energy) Regulation in the 
spring of 2017 to increase incentives for using renewable 
natural gas in transportation and to establish measures to 
increase the supply of RNG.”11 

                                                      
11

  FortisBC Energy Inc. Application for Acceptance of the Biogas Purchase Agreement Between FortisBC Energy 
Inc. and the City of Vancouver ~ Project No. 1598977, Exhibit C1-2. Online:  

https://www.bcuc.com/Documents/Proceedings/2019/DOC_53500_C1-2-MEMPR-Letter-of-Comment.pdf.  

https://www.bcuc.com/Documents/Proceedings/2019/DOC_53500_C1-2-MEMPR-Letter-of-Comment.pdf
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55. In this proceeding, the Ministry has filed a letter which is 
also supportive of the Tidal BPAs.  The Ministry: 

(a) Affirms that RNG is a clean alternative which is a key 
pathway to achieve GHG reductions. 

(b) States that FortisBC’s RNG program is highly 
successful, but that demand exceeds supply. 

(c) States that natural gas utilities require innovative 
approaches and significant flexibility to achieve GHG 
reduction targets. 

(d) Expresses support for utilities to take a broad range 
of activities, actions and investments to reduce GHG 
emissions resulting from the natural gas sector in BC. 

56. In the context of this application, which is new and 
innovative, this letter supports FortisBC’s efforts and 
Application for approval of the Tidal BPAs.  

H. SUMMARY 

57. FEI’s acquisition of renewable natural gas through the 
BPAs with Tidal meets the BCUC’s three-part test for a 
prescribed undertaking under section 2(3.8) of the GGRR.  This 
is sufficient to dispose of this case. 

58. Interpreting section 18 as imposing a strict geographic 
requirement goes against rules of statutory interpretation, 
including the function of definitions and purpose statements 
and legislative drafting conventions.   
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59. The correct interpretation of the function of the purpose 
statement in 18(1) is that it works with section 35 of  the Clean 
Energy Act and section 41 of the Interpretation Act to limit the 
discretion of the LGIC in prescribing undertakings.  In other 
words, the GGRR cannot be inconsistent with this purpose.  
However, like all regulations, the GGRR is presumed to be valid, 
and the burden is on the challenger of a regulation to prove 
otherwise.   

60. Nonetheless, a reasonable interpretation of the prescribed 
undertaking legislative framework is that in meeting the tests 
set out in the GGRR, the BPAs help achieve the overarching 
“purpose of reducing GHG emissions in British Columbia”. The 
Tidal BPAs can help achieve this purpose through physical 
reductions by encouraging switching from higher carbon fuels, 
through legally recognized reductions under GHG accounting 
legislation, or reduced production of conventional natural gas. 
Or, as the Courts have previously found, by creating a market 
for renewable fuels that will in the long run achieve greater 
GHG reductions.  

61. While we have explained how the GGRR is consistent with 
reducing GHG emission in BC, it is not FEI’s burden to do so, nor 
is it the Commission’s or the Court’s role to question the 
wisdom or efficacy of government policy.  

62. Given the passage of time since the signing of the BPA, 
FEI’s counter party is anxious to proceed and FEI would like to 
acquire the RNG for its customers as soon as possible for 
customers who are demanding the product.  FEI therefore 
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requests a speedy approval of the Tidal BPAs on the basis that 
they are prescribed undertakings under the Clean Energy Act. 

63. Subject to any questions, that brings me to the conclusion 
of my submissions.  

 
    

Dated: February 27, 2020  [original signed by C.R. Bystrom] 

   Christopher R. Bystrom 

Counsel for FortisBC Energy Inc. 
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