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PART ONE: INTRODUCTION

1. Resiliency has become an increasingly important consideration in the energy industry,
just as it has for other vital infrastructure. We have collectively witnessed instances of low
probability, high-impact events in recent years — the failure of the Texas electric grid during
record low temperatures, the shut-down of the Colonial oil pipeline serving the Eastern seaboard
due to a ransomware cyberattack, the Colorado outage caused by vandalism, the destruction of
Fort McMurray due to wildfires, and flooding of the Sumas Prairie following record flows in
adjacent rivers, to name a few. These types of events are inevitably followed by forensic
examination, frequently accompanied by finger-pointing about why proactive preventative steps
had not been taken to avoid catastrophic harm from occurring when a plausible, albeit low
probability, risk materializes. This Application! presents an opportunity to proactively mitigate
the potential for catastrophic harm to result from a winter no-flow event on Westcoast Energy’s

T-South system.

2. In October 2018, FortisBC Energy Inc. (“FEI”) experienced the situation that this
Application is intended to address: a no-flow event on the T-South system (“T-South Incident”),
on which FEI must rely for most of its supply to the Lower Mainland. Many factors had to go in
FEI's favour to allow it to withstand that two-day no flow period, chief among which was the time

of year / warmer weather. The Lower Mainland will, without question, experience a widespread

outage on the very first day of a similar no-flow event occurring any time during a typical winter.
Hundreds of thousands of FEI customers in the Lower Mainland will lose service for up to nine or
ten weeks, leaving customers without heat or hot water, impairing the ability of businesses and

social service providers to operate, and cascading economic impacts throughout the Province.

3. Following the T-South Incident, the BCUC requested that FEI file an assessment of risks to

gas supply resiliency and a discussion of alternatives available to mitigate these risks as part of

1 Exhibit B-1-3-1, Revised Confidential Application; Exhibit B-1-4, Application.
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approving the utility’s 2020/21 Annual Contracting Plan (“ACP”).? FEI completed and filed that
assessment as requested.® The reality is that guarding against this known catastrophic outcome
requires more than just Westcoast dedicating additional resources to maintenance and integrity
management on the T-South system. In spite of engineering best efforts and operator due
diligence, the risk of integrity-related incidents can never be zero; industry statistics demonstrate
a high cumulative probability of an integrity-related outage even on well-maintained pipelines.
Recent disruptions on other North American utility infrastructure have also shown that supply
interruptions can occur for non-integrity reasons, including deliberate actions by bad actors that
are timed and targeted to maximize impacts. Ultimately, FEI's ability to avoid the known
catastrophic harm associated with any type of event that disrupts flow for more than a day in a
typical winter depends on the capabilities of FEI's own infrastructure. FEI’s unique location in
the region, and the more limited capabilities of its infrastructure, make FEIl far more exposed than

other North American utilities to a supply disruption.

4, FEI's Tiloury LNG Facility (“Base Plant”) has provided significant gas supply benefits to the
FEI system since 1971, as well as some level of resiliency. However, the regasification constraint
means that the Base Plant can only support a fraction of the daily winter Lower Mainland load.
It is impractical to increase regasification capacity only; the storage tank is still too small, such
that a higher rate of regasification would exhaust the LNG very quickly. Further, as the Base Plant
is now over 50 years old, much of the onsite infrastructure is reaching the end of its useful life
and will require replacement. Simply put, the Base Plant remains the right type of infrastructure,

but it is aging and undersized.

5. The Tilbury LNG Storage Expansion (“TLSE”) Project will provide FEI with dependable gas
supply in the heart of the Lower Mainland. FEI's analysis shows that adding more on-system

regasification and storage is the only practical and effective way to bridge a winter no-flow event

2 Letter L-31-20, dated June 5, 2020. Online:
https://www.ordersdecisions.bcuc.com/bcuc/orders/en/item/480150/index.do.

3 Exhibit B-1-3-1, Revised Confidential Application, Confidential Appendix C.
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on T-South. The associated regasification equipment, sized at 800 MMcf/day, will be capable of
supporting the daily Lower Mainland demand on all but the coldest design day. FEI will reserve
sufficient LNG in a new 3 Bcf tank (also referred to as the “TLSE tank”) so that FEI can always
bridge a no-flow event lasting 3 days (a 2 Bcf reserve based on current load). The remaining 1 Bcf
in the TLSE tank (i.e., the “third Bcf”) will provide a resiliency margin, replace the gas supply
functions the Tilbury Base Plant provides today, and deliver a variety of other operational
benefits. The financial value of the gas supply portfolio benefits alone that are associated with
the “third Bcf” exceeds the incremental capital cost of the larger tank. All of these benefits will

continue for decades.

6. FEI submits that the expected consequences of a winter no-flow event on T-South are too
significant to be left unmitigated. The BCUC should approve the TLSE Project as proposed in the
draft Order Sought.*

7. These Final Submissions are organized according to the following points:

J Part Two — TLSE Project Is a Resiliency Project: The TLSE Project is a resiliency
investment supporting safe and reliable service to FEI customers, with other
associated supply and operational benefits for FEI customers. It is neither an
export project, nor does it include additional liquefaction to serve increased LNG

demand.

J Part Three — It Is in the Public Interest to Mitigate the Potential for a Widespread
and Prolonged Outage in the Lower Mainland: A T-South no-flow event lasting
even a single day in a normal winter will result in catastrophic consequences.
Mitigating this known catastrophic risk is in the public interest. Experience and
industry data shows that reasonable and effective mitigation means having

enough alternative supply to bridge a three-day no-flow period.

4 Exhibit B-1-4, Application, Appendix T2.
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Part Four — Storage, Pipeline and Load Management Alternatives: Constructing
new on-system storage and regasification capacity is the only practical and
effective way to withstand and recover from a winter gas supply interruption on
the T-South system without widespread outages. Other alternatives, while
providing resiliency and other benefits, could not prevent widespread loss of load

in the initial no-flow period.

Part Five — Appropriate Sizing of the TLSE Project: The best option in terms of
sizing is 800 MMcf/day of regasification capacity and a 3 Bcf tank. This sizing
significantly mitigates the identified risk. It also provides a variety of valuable
ancillary benefits, including gas supply benefits with a financial value greater than

the incremental cost of the “third Bcf”.

Part Six — Project Construction: The TLSE Project is being planned and constructed

in conjunction with experts, and according to applicable safety standards.

Part Seven — Project Costs, Accounting Treatment and Rate Impacts: FEI's cost
estimate accords with the Certificate of Public Convenience Necessity (“CPCN”)
Guidelines.” It is appropriate to assess rate impacts, as FEI has done, over the 67
year accounting life of the asset; however, the TLSE Project still makes sense for

customers even if a shorter horizon is used.

Part Eight — Environmental and Archaeological Impacts: The TLSE Project facilities
will be constructed entirely within an existing brownfield site that has hosted
industrial operations for many decades. Assessments undertaken to date, in
addition to the robust environmental assessment process which remains ongoing,
confirm that potential environmental and archaeological impacts associated with

the TLSE Project can be mitigated.

5

Order G-20-15. Online: https://docs.bcuc.com/documents/Guidelines/2015/DOC 25326 G-20-15 BCUC-
2015-CPCN-Guidelines.pdf.
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Part Ten - Indigenous and Public Engagement: The evidence demonstrates that
FEI's approach to consultation and engagement is ensuring that Indigenous groups
and the public have a meaningful opportunity to engage and provide input
regarding the TLSE Project, consistent with BCUC’s CPCN Guidelines. The recent
agreement and collaboration with Musqueam Indian Band (“Musqueam”) is
reflective of efforts to build strong relationships with Indigenous groups regarding
the TLSE Project, to meaningfully engage with potentially affected Indigenous
groups and to seek their free, prior and informed consent. Consultation  with
Tsleil-Waututh Nation (“TWN”) has met any legal standard at this point given the
nature of the approval sought in this Application and the ongoing consultation and
engagement activities with TWN. These activities will continue as development of

the TLSE Project progresses.

Part Eleven — Consistency with BC’s Energy Objectives and Long-term Resource
Plan: The TLSE Project is consistent with the applicable statutory “British
Columbia’s energy objectives”, which focus on economic factors. It is also
consistent with FEI's latest Long-Term Resource Plan, which addresses resiliency

and contemplates a long-term role for natural gas infrastructure.
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PART TWO: THE TLSE PROJECT IS A RESILIENCY PROJECT
A. INTRODUCTION

8. In light of some of the commentary and questions from interveners in this proceeding, it
is important to reiterate at the outset what the TLSE Project is, and what it is not. As Mr. Finke,
the Director of LNG Operations at FEI, explained: “...the TLSE project is for resiliency.”® The expert

evidence and objective facts bear that out. FEI makes the following points in this Part:

. First, the TLSE Project mitigates the potential for widespread, prolonged outages
in the Lower Mainland by adding more regasification and LNG storage at the

Tilbury facility.

J Second, the TLSE Project incorporates no new liquefaction to serve exports or the

marine fueling market, but rather, supports FEI’s existing customers.

J Third, although resiliency is the driver of the TLSE Project, a significant portion of
the project cost would have to be incurred at some point regardless since the

existing Base Plant is nearing the end of its useful life.

B. PROJECT ADDS REGASIFICATION AND STORAGE TO WITHSTAND A NO-FLOW EVENT

9. Resiliency, as defined by Guidehouse Inc. (“Guidehouse”) and echoed by FEl, “is the ability
to stand up to, respond, recover from and adapt to a high impact low likelihood disruption event,
such as extreme weather, a cyber-attack, an accident or a malfunction of the system.”’
Resiliency, along with integrity and reliability, collectively underpin utility service to customers,

as depicted in Figure 3-1 from the Application:®

6 Tr.1,p.202,1. 26 to p. 203, |. 9 (Finke).

7 Tr.1,p. 111, Il. 18-24 (Moran); see also Tr. 1, p. 27, |. 22- p. 28, I. 5 (Chernikhowsky). See also: Exhibit B-1-4,
Application, Appendix A, p. 6; see also Exhibit B-5, Workshop Guidehouse Presentation, Slide 6.

8 Exhibit B-1-4, Application, p. 25.
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Figure 3-1: Integrity, Reliability and Resiliency as Building Blocks of Customer Service

= Ability to quickly respond to large andfor
unexpected system disruptions (e.g. weather,
seismic, etc.)

* Usually requires multiple “tools” to achieve the goal
(e.g. pipelines, storage, demand control)

* Builds on reliability of assets

= Generally not measured using performance metrics

Strategic R

Cy

« Ability to consistently deliver energy to
customers when they demand it

* Requires high availability of system
assets

* Is measured using performance metrics

* Activities intended to
prevent asset failures or
incidents

« About ensuring assets are
“fit for service”

+ Managed via FEI's ongoing
integrity management
activities

Tactica

10. As described in Part Three below, FEI's specific concern is a no-flow event on the T-South
system, since most of the gas entering the FEI system (approximately 85 percent in 2018) is
shipped on the T-South system.® FEI's objective is “to have the ability to withstand and recover
from a three-day no-flow event on the T-South system, without having to shut down portions of
our gas distribution system that would result in our firm customers being without natural gas.”°
Guidehouse concluded, and FEI agrees, that “on-system storage is the most effective means of

risk management for FEI to mitigate the risk of an upstream supply disruption.”!

11. As discussed later in Part Five, FEI has indicated that it would be setting aside sufficient
capacity in the tank as a minimum resiliency reserve to support the daily Lower Mainland load (2
Bcf based on current load). FEl identified that the “third Bcf” provides additional resiliency above
the minimum, replaces the supply and operational functions currently served by the Base Plant,

and provides other potential optionality. The financial value of the gas supply benefits associated

®  Exhibit B-1-4, Application, p. 37.

0 Tr.1,p. 71, 1. 8-13 (Sam). See also: Tr. 1, p. 15, Il. 4-14 (Chernikhowsky).

11 Exhibit B-1-4, Application, Appendix A, p. 46. Guidehouse was retained by FEI to develop a framework to

inform FEI's resiliency decision-making and not to necessarily recommend a particular project: Tr. 1, p. 108, Il.
18-23 (Moran).
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with the “third Bcf” alone outweigh the incremental cost of a larger tank, making the 3 Bcf tank

ultimately a less costly resiliency investment for FEI’s customers than a 2 Bcf tank.!?

C. PROJECT SUPPORTS DOMESTIC CUSTOMERS AND RELIES ON EXISTING LIQUEFACTION

12. As Mr. Leclair explained: “[...] the TLSE project supports the delivery of energy that is
currently being used or consumed. It does not create a new demand or the need for additional

liquefaction.”!3

13. The TLSE Project is not an LNG export project and does not involve marine shipping or
operations in the Fraser River.* Nor will the TLSE tank increase the amount of LNG that can be
moved through the Tilbury Marine Jetty. The jetty will be connected to the existing Tilbury 1A
storage tank, which was constructed for the purpose of LNG sales.?> Therefore, the amount of

LNG that can be transferred to the jetty will not increase as a result of the TLSE tank.

14. The need that will be met by the TLSE tank is also not dependent on the liquefaction
facility that is part of the Tilbury Phase 2 LNG Expansion Project (“Phase 2 Liquefaction Facility”),
or visa versa. The TLSE tank is configured so that it can serve its intended purpose of storing LNG
produced by Tilbury 1A liquefaction capacity,® and Mr. Leclair confirmed that FEI will not use
LNG produced by the Liquefaction Facility.'’ Similarly, the Phase 2 Liquefaction Facility does not
require the storage capacity proposed for the TLSE Project. Indeed, the Liquefaction Facility may
not require any new storage at all, depending on the facility’s ultimate sizing (i.e., the existing

Tilbury 1A alone could support a smaller facility).'®

12 Exhibit B-15, BCUC IR 23.6.

13 Tr.1,p. 20, Il. 17-20 (Leclair).

14 Exhibit B-25, TWN IR1 12.1, 12.2.

15 Exhibit B-25, TWN IR1 4.1, 12.1, 12.2.

16 Tr.1,p.199, |. 25 to p. 200, I. 3 (Finke). Mr. Finke explained that “The filling of the tank will be facilitated by a
connection between the new tank and the existing T1A tank. This connection will allow us to use liquefaction
from the T1A liquefier to fill the new tank.” Exhibit B-28, RCIA IR2 39.3, 39.4. Exhibit B-21, MS2S IR1 8.i

7 Tr. 1, p. 22, 1. 11-18 (Leclair); Tr. 1, p. 24, Il. 10-12 (Leclair); Exhibit B-28, RCIA IR2 39.7; Exhibit B-28, RCIA IR2
40.2.

18 Exhibit B-15, BCUC IR1 23.1.
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15. The fact that the TLSE tank is a component of the Tilbury Phase 2 LNG Expansion Project
(along with the Phase 2 Liquefaction Facility) is a function of the law governing the scope of
environmental assessments under the Environmental Assessment Act?® (“BC EAA”) and the
Impact Assessment Act?° (“IAA”), .?! Those principles are not relevant to the question of whether

the TLSE Project is in the public convenience and necessity.

16. The technical potential to make a portion of the “third Bcf” of storage capacity available
to support bunkering or to provide storage for the Liquefaction Facility is: (i) subject to FEI's own
resiliency, gas supply and operational needs; (ii) one option among many; (iii) speculative at
present; and (iv) subject to BCUC oversight.?? It should be understood as a potential and
contingent means of offsetting some of the cost of service of the TLSE Project for the benefit of

ratepayers rather than a justification for the Project.

D. THE EXISTING BASE PLANT WILL NEED TO BE REPLACED REGARDLESS

17. Although the TLSE Project is properly characterized as a resiliency project, it would be
incorrect to conceptualize the full project cost as the cost of increasing resiliency. As explained
in Part Five, Section D, the TLSE Project also replaces the existing Tilbury Base Plant tank, which
is now over 50 years old — well-beyond its expected service life. In the absence of the TLSE Project,
FEI would still need to maintain the current gas supply and operational benefits provided by the
Base Plant.?3 Given the tank’s age, even with significant additional capital investment, the extent
of additional operational life that FEI would be able to achieve is unclear.?* FEI’s financial analysis

shows that customers are better off replacing the Base Plant now, as proposed.?®

1 S.B,C.2018,c. 51.
20 5.C.2019,c. 28,s. 1.
2L Exhibit B-26, BCUC IR2 86.4; Exhibit B-15, BCUC IR1 23.3.

22 Exhibit B-1-4, Application, Section 4.4.1.5. Exhibit B-15, BCUC IR1 23.1, 23.2, 23.2.2 and 23.3; 23.3.3 and
23.3.3.1.

FEI would need to contract 150 MMcf/day of supply as part of the existing gas supply resource stack to replace
the Tilbury Base Plant, which is estimated to cost approximately $30 million/year: Exhibit B-15, BCUC IR1 22.7
and 46.2; see also Exhibit B-15, BCUC IR1 16.21.

24 Exhibit B-22, RCIA IR1 18.1
25 Exhibit B-1-3-1, Application, pp. 99-101; Exhibit B-15, BCUC IR1 16.22; Exhibit B-26, BCUC IR2 79.3.

23
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PART THREE: IT IS IN THE PUBLIC INTEREST TO MITIGATE THE POTENTIAL FOR A WIDESPREAD,

A.

18.

PROLONGED OUTAGE IN THE LOWER MAINLAND

INTRODUCTION

In this Part, FEI addresses the nature and extent of FEI's exposure to a no-flow event on

the T-South system (i.e., project need). The evidence, discussed below, demonstrates that a T-

South no-flow event is FEI's single largest supply risk.2® A no-flow event much shorter than the

October 2018 T-South Incident, occurring any time during a normal winter, will — with absolute

certainty — result in hundreds of thousands of Lower Mainland customers losing service for up to

nine or 10 weeks. FEI submits that it is in the public interest to mitigate this known, and very

real, catastrophic risk.

19.

The subsections in this Part address the following supporting points:

First, FEI must rely on the T-South system for most of its supply.

Second, the potential for a multi-day no-flow event on the T-South system is
demonstrated by the fact that it has already happened, and it was only fortuitous
that it occurred during a non-winter month. Industry data and JANA Corporation’s
(“JANA”) cumulative probability analysis reinforce that a reoccurrence is not only

a possibility, but likely.

Third, a no-flow event on T-South deprives FEI of both capacity and energy. FEl's
ability to continue serving customers in a no-flow event depends on the extent to
which FEl has both: (1) the ability to deliver enough alternate supply to meet FEI's
daily Lower Mainland load (i.e., capacity, measured in MMcf/day), and (2) enough
alternate supply within FEI’s control to continue meeting that daily load each day

until the T-South no-flow event is resolved (i.e., energy, measured in Bcf). In the

26

Exhibit B-17, BCOAPO IR1 1.4. As described in Exhibit B-22, RCIA IR1 16.1, FEIl has already mitigated significant
single point of failure risks on its own system.
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context of an LNG facility, regasification equipment determines capacity, whereas

the tank size is what determines available energy.

J Fourth, the consequences of the expected outcome of a winter no-flow event on

T-South are so significant as to be unacceptable without mitigation.

] Fifth, the experts — Guidehouse, JANA and PricewaterhouseCoopers (“PwC”) —all
agree that sound risk management requires mitigating known catastrophic
consequences from plausible events, in this case T-South no-flow event occurring

in winter.

. Sixth, reasonable risk mitigation for a no-flow event on the T-South system means
being able to withstand a 3-day interruption without widespread loss of load in
the Lower Mainland — a risk-specific planning objective that FEI has, as convenient

short-hand, termed the Minimum Resiliency Planning Objective (“MRPQ").

B. FEI RELIES HEAVILY, AND WILL NEED TO CONTINUE RELYING, ON THE T-SOUTH SYSTEM

20. As described below, FEI is uniquely dependent on the T-South system by virtue of the
limited infrastructure in BC and the US Pacific Northwest, the limited interconnectedness of that
infrastructure, and the location of FEI's service territory in relation to it.?’” Approximately 85

percent of the gas entering FEI's system during 2018 was shipped on the T-South system.?®

(a) Limited Infrastructure in the Region Means FEI Must Rely Heavily on T-South

21. FEl obtained an independent expert report from Guidehouse, whose team (including Paul
Moran, who spoke at the Workshop) have substantial expertise in the field of natural gas
distribution and gas market analysis and forecasting.?’ Guidehouse highlighted that BC “has a

relatively low amount of interconnectedness compared to other regions of North America”.3° BC

27 Exhibit B-1-4, Application, p. 37; Tr. 1, p. 147, II. 5-17 (Chernikhowsky).
28 Exhibit B-1-4, Application, p. 37.

2% Exhibit B-1-4, Appendix A of Appendix A (CV of Paul Moran).

30 Exhibit B-1-4, Application, Appendix A, p. 30.
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is also “highly dependent on a single midstream pipeline for natural gas supply and has minimal
on- and off-system storage, resulting in a system that does not have an abundance of inherent
resiliency.”3! This is evident in Figure 3-4 of the Application, reproduced below.3?

Figure 3-4: Regional Gas Infrastructure

T-South Intedor

Pipeline
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o FortisBC SCP (Yahk 1o Oliver) 243
TC FoothillsBC 2930
NWWP Gorge 934

Market Area Storage Da"{ﬁ;‘::ﬁ;ﬁmw Slorag(eB;?pauw
140 i
A

hios mmtmsmg‘u/ Jackson Praire (JPS) 161 20

hist 637 19
Dally Deliverabllity [ Storage Capaci

on system Storage W oy, v e v
ML Hayes LING 130 1.3
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1. Daily celiverabilty s the masimurn amount of gas that can flow on the pipelive or the maximurm
arnount of gaa that can be withdiawn out of atarage 1t la important to note that the daily deliverability
out of the market area storage Is assuming storage invertorzs are full These msources do have
withdraws! rates decling a5 Working gas volumes decling,

2. Inchuding 105 MWcfday T-South Kingsvale to Huntingdon capacity.

22. As discussed below, there are physical limitations on the extent to which FEI can rely on
supply from the Southern Crossing Pipeline (“SCP”) and the Williams Northwest pipeline

(“Williams”) in the US Pacific Northwest during a T-South no-flow event.

Southern Crossing Pipeline Capacity Is Only a Fraction of T-South Capacity

23. As shown in the figure above, FEI's ability to source gas through the SCP is physically
constrained by its daily deliverability. In particular, the 105 MMcf/day east to west capacity on

the SCP represents only approximately _ of the total Lower Mainland design day

31 Exhibit B-1-4, Application, Appendix A, p. 51.

32 Exhibit B-1-3-1, Revised Confidential Application, p. 39.
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demand for 2019/2020.33 The SCP also relies on a 172 km segment of the T-South system
(Kingsvale to Huntingdon) to deliver gas to the Lower Mainland, such that SCP supply would be

inaccessible to FEl in the event that the T-South disruption occurred south of Kingsvale.3*

Winter Access to Gas from US Pacific Northwest Depends on Continuous T-South Flows

24, There is an interconnection at Sumas with the Williams pipeline in Washington State. The
Williams pipeline is, in turn, interconnected with Jackson Prairie (“JPS”) and Mist, the two
underground storage facilities the US Pacific Northwest. It is also interconnected with pipelines
throughout the Western US. However, the prevailing flows on the Williams pipeline are
southbound and system hydraulics preclude physical flows northwards across the border in
winter.3> FEI’s access to its stored supply at JPS and Mist during the winter period is contractual
(by displacement), not physical. From a physical standpoint, FEl is receiving gas molecules from
T-South, while contractual counterparties in the US are receiving the gas molecules from JPS and
Mist. 3¢ The key point is that displacement transactions require gas to be flowing on the T-South
system. The interruption of physical gas flows on the T-South system thus prevents contractual
access to gas from the US.3” As Mr. Slater stated: “So if T-South is interrupted and there is no gas

flowing, we can't rely on our storage assets that are off system...”.38

25. Mr. Moran also highlighted this issue in his Workshop presentation:3°

The utility does have contractual relationships with storage assets in the Pacific
Northwest, but it doesn't have operational control over these assets. And as has
been mentioned by others this morning as well, if there were to be a disruption
on the T-South Pipeline, for example, that significantly limits the ability to displace
the volumes that would come up from the South, from the Mist and the other
storage asset to serve FEI. So, again it's the dependency on a single pipeline for a

33 Exhibit B-1-3-1, Revised Confidential Application, p. 39.
34 Exhibit B-1-4, Application, p. 39.

35 Exhibit B-1-4, Application, p. 71. Tr. 1, p. 52, Il. 2-20 (Hill).
3¢ Exhibit B-1-4, Application, p. 70.

37 Exhibit B-1-4, Application, p. 70.

3% Tr.1,p.61,1.23top. 62, |. 13 (Slater).

3% Tr.1,p.121,1. 12 to p. 123, . 9 (Moran).
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significant portion of deliverability that is a critical source of the lack of resiliency
today on the FEI system.

(b) US PNW Utilities, by Contrast, Have Abundant On-System Storage and Pipeline Diversity

26. Utilities in the US Pacific Northwest are far less exposed to a disruption on the T-South
system than FEI because of their access to significant on-system storage and pipeline diversity.
The underground gas storage facilities at Mist and JPS are located in the heart of the service
territories of major gas utilities in the US Pacific Northwest. They provide approximately 44 Bcf
of on-system storage and up to 1,798 MMcf/day of regasification capacity — approximately 73
times more storage and 11 times more regasification than the Tilbury Base Plant.*® Mr. Moran of

Guidehouse explained at the Workshop:#*

The gas service territories in Oregon and Washington have a greater level of
inherent resiliency because they have access directly to on-system storage, so
they have the operational control and responsiveness and they have a greater
level of it on their system (audio drops) FEI. And so again, we have to think about
FEl in its own unique context. It has a -- as | believe I've outlined here, a very high
dependency on a single pipeline that's unique to it relative to its neighbours, ....

27. An east-to-west interconnecting pipeline in the Columbia River Gorge corridor also
provides 534 MMcf/day of daily deliverability for the utilities in the US Pacific Northwest, five
times more than SCP can provide for the Lower Mainland.*? Whereas SCP interconnects with T-
South over 100 kilometres north of the Lower Mainland, the Gorge is a completely separate

pipeline path serving the US Pacific Northwest.

28. The TLSE Project is intended to replicate, on a smaller scale, the same type of risk
mitigation against a T-South no-flow event that utilities in the US Pacific Northwest receive from

having underground storage located in their service territories. Even with the TLSE Project, FEI

40 Exhibit B-1-4, Application, p. 38.
41 Tr.1,p. 141, 1. 21 to p. 142, 1. 1 (Moran).

42 Exhibit B-1-4, Application, pp. 38-39. Ontario has even more proximate storage than the US Pacific Northwest
(248 Bcf) storage, and greater pipeline diversity: Exhibit B-1-4, Application, Appendix A, p. 36.
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will remain more exposed to an extended T-South no-flow event than the US Pacific Northwest

utilities but the risk will be significantly mitigated.

C. MULTI-DAY NO-FLOW EVENT ON T-SOUTH HAS HAPPENED AND WILL LIKELY HAPPEN
AGAIN

29. The T-South Incident provides definitive proof that a real potential exists for a multi-day
T-South no-flow event, so as to make it an appropriate planning consideration. Moreover, JANA's
cumulative probability assessment based on industry data on integrity-related rupture events
indicates that a reoccurrence of a multi-day no-flow event over the expected service life of the
TLSE Project is not only a possibility, but likely. No-flow events can also occur for non-integrity

related reasons, as illustrated by recent malicious incidents in North America.

(a) Prior Incidents on T-South Demonstrate that Future Disruptions Are a Realistic Scenario

30. The 2018 T-South Incident was a significant disruption, and there have been other
incidents and near misses. FEI's planning should account for the potential for another disruption
to occur. In 2020, the BCUC recognized this in directing FEI to file the following in accepting its
2020/21 ACP:#3

[A]n assessment of risks to gas supply resiliency, including both commodity and
capacity considerations, in the near-term (1 year) and mid-term (5 years) and a
discussion of alternatives available to mitigate these risks. This document should
discuss potential contracts, investments, capital expenditures and strategies
under consideration to address the risk of resiliency.

31. FEI filed the requested compliance report on August 31, 2020 which describes the utility’s
plans to address resiliency in the short, medium and long terms, including development of the

TLSE Project (please refer to Confidential Attachment C).%

43 Letter L-31-20, dated June 5, 2020. Online:
https://www.ordersdecisions.bcuc.com/bcuc/orders/en/item/480150/index.do.

4 Exhibit B-1-3-1, Revised Confidential Application.
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T-South Incident Involved a Two Day No-Flow Period, Plus Months of Constraint

32. FEI described the 2018 T-South Incident in Section 3.4.2.2 of the Application. In essence,
one of the two pipelines in the common right-of-way ruptured. The adjacent pipeline was also
shut down as a precaution and monitored to evaluate its condition, an expected response given
their proximity, diameters and operating pressures. > The incident resulted in a no-flow event
lasting approximately two days, during which a hydraulic collapse of the Lower Mainland system
was a material risk. That period was followed by months of supply constraint. The timeline of

the T-South Incident is depicted in the following figure:*®

Figure 3-3: lllustrative Timeline of T-South Supply Emergency and Available Resources

Only On-
System LNG Maintaining Service Depends on Partial Pipeline Flows
(and Load and Off-System Storage, Plus LNG to Manage Short
Shedding) Can Duration Events

Be Relied Upon

e

-

REMAINDER OF WINTER - SUPPLY CONSTRAINT AND PERIODIC SUPPLY/PEAKING EVENTS

Pipeline Partial

Flows on Full Restoration

Supply Restoration of Pipeline of Pipeline
Disrupted Pipeline Flows Increased but Capacity to Normal
but at Very Capacity Still Operations
Restricted Wel Below
Capacity Normal (~14 months after
2018 Incident)
(~2 days after (~2.5 weeks
20138 Incident) after 2018
Incident)
33. As discussed in Part Three, Section E below, the T-South Incident would have resulted in

the Lower Mainland losing service on the first day had it occurred in a normal winter instead of
during warmer temperatures in October. There is no reasonable basis to conclude that a no-flow

event could only occur in non-winter months.#’

4 Exhibit B-1-4, Application, pp. 39-40. Exhibit B-31, MS2S IR2 1.1; Exhibit B-30, BCSEA IR2 13.4. TCPL also shut
down adjacent pipelines following the Otterburne event in Manitoba: Exhibit B-46-1, Rebuttal Evidence to
RCIA, p. 53.

4 Exhibit B-1-4, Application, Figure 3-3 (p. 33) and pp. 39-49.
47 Exhibit B-1-4, Application, p. 4.
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Other Disruptions and Near Misses Have Occurred on T-South

34, The T-South Incident, although by far the most significant disruption on T-South to date,
was not an isolated incident. There have been other supply disruptions on T-South due to a
number of factors, including production problems for upstream operators, operational upsets
experienced by the pipeline itself, operating difficulties on downstream interconnecting
pipelines, and because commercial arrangements have failed.*® In at least one of these cases
(August 2000 rupture of NPS 30 between Merritt and Hope), the limited extent of impacts on FEI
customers was simply the product of good fortune — the rupture occurred during a period of very
low summer flows in 2000. The T-South pipeline has high utilization in winter.*® Last November
the Coquihalla River overflowed its banks and submerged the T-South system —a good reminder

of potential for natural events to disrupt flows to the Lower Mainland.

Maintenance Work on T-South Since 2018 Cannot Prevent All Disruptions

35. Westcoast has reviewed its integrity management program for the T-South system since
the T-South Incident®®, and the Canada Energy Regulator has not identified any outstanding
concerns or corrective actions that it required Westcoast to undertake.”® Nevertheless, no
amount of integrity management work can eliminate the risk of an integrity-related rupture (as
JANA’s analysis, discussed next, shows).>> No-flow events can also occur for non-integrity

reasons.

48 Exhibit B-15, BCUC IR1 3.1 includes a listing the incidents dating back to 2000.
4 Exhibit B-15, BCUC IR1 3.1.

50 Exhibit B-15, BCUC IR1 1.3.1. Further, integrity-related personnel from both FEI and Enbridge (Westcoast) have
met to facilitate high-level technical information sharing (for example, most recently through a discussion on
April 19, 2021). Exhibit B-15, BCUC IR1 1.6. Exhibit B-15, BCUC IR1 1.7

51 Exhibit B-32, BCOAPO IR2 3.1.

52 Tr.1,p.54,1. 11 to p. 55, I. 1 (Chernikhowsky): ““Yes, all operators do run inspection tools, but as Mr. Sam

referred to, no tool is perfect, and sometimes features are missed.” See also: Tr. 1, p. 50 . 8 to p. 51, I. 1 (Sam)
and Exhibit B-15, BCUCIR1 2.1.1.
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(b) JANA’s Analysis: High Cumulative Probability of Another Multi-Day No-Flow Event
During the Expected Financial Life of the TLSE Project

36. Some interveners appear to have been under the impression that the risk of another no-
flow event occurring is very remote, which is not the case. JANA’s analysis, discussed below,
demonstrates that the TLSE Project will very likely be called upon to withstand a multi-day no-
flow event.>® Later in Part Three, Section G, we explain how, regardless of the cumulative
probability, risk management principles articulated by all three experts in this proceeding
(Guidehouse, PwC and JANA) and applied by the BCUC in the context of dam safety, favour

mitigating catastrophic harm known to flow from plausible events.

Very High Cumulative Probability of Rupture or Ignited Rupture

37. JANA, who are pipeline industry experts whose evidence the BCUC has previously relied
on,>* have estimated the cumulative probability of rupture or ignited rupture — an integrity-
related event affecting the pipeline tubes>> — for an average performing transmission pipeline
the length of the T-South system. JANA determined that, over the 67 year expected economic
life of the TLSE Project, the forecast cumulative probability of a rupture event is between 83.1%
to 97.9% and the forecast cumulative probability of an ignited rupture is between 53.4% and

73.9%. JANA summarized the results in the figure below:°®

53 Exhibit B-15, BCUC IR1 1.5, Attachment 1.5C (Assessment of Outage Probability — JANA Project 2347 White
Paper). Exhibit B-15, BCUC IR1 9.1. In the Coastal Transmission System- Transmission Integrity Management
Capabilities project decision, the BCUC indicated it was “...satisfied that the quantification of risk provided in
the confidential JANA reports and the additional evidence of consequence of failure is adequate for the
purpose of assessing the need to mitigate the risk of undetected cracks in the CTS ”: Decision and Order C-3-
22, p. 11. Online: https://docs.bcuc.com/Documents/Proceedings/2022/DOC 66603 C-3-22-FEI-CTS-TIMC-
CPCN-Decision.pdf (“CTS TIMC Project Decision”).

54 Exhibit B-15, Attachments 1.5A and 1.5B; see also Exhibit B-32, Confidential Attachment 2.1 for the scope of
JANA’s requested work.

55 Exhibit B-30, BCSEA IR2 13.3.
56 Exhibit B-15, BCUC IR1 1.5 and Attachment 1.5C, Figure 3 (p. 6). Exhibit B-32, MS2S IR2 1.4.



https://docs.bcuc.com/Documents/Proceedings/2022/DOC_66603_C-3-22-FEI-CTS-TIMC-CPCN-Decision.pdf
https://docs.bcuc.com/Documents/Proceedings/2022/DOC_66603_C-3-22-FEI-CTS-TIMC-CPCN-Decision.pdf
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Figure 3: Cumulative Probability Estimates for Rupture of an 1,834 km long Transmission Pipeline
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JANA’s methodology, which it described in detail,*” was sound.

JANA explained that calculating cumulative probabilities is a standard statistical
approach for assessing probabilities over time and is applicable for any analysis
assessing a probability over time.>® As FEI confirmed in response to a BCUC IR, it

is statistically incorrect to equate a low annual probability (on the order of 1 to 3

percent per year per 1,000 km of pipeline according to JANA) with a low

probability over a period of time — the probabilities accumulate.>?

JANA used Pipeline and Hazardous Materials Safety Administration (“PHMSA”)
and Transportation Safety Board of Canada (“TSB”) average reported rupture

rates for the last 10 years.®® JANA explained that these datasets “represent

57

58

59

60

E.g., Exhibit B-26, BCUC IR2 68 series.
Exhibit B-30, BCSEA IR2 13.1.

Exhibit B-26, BCUC IR2 106.1.

Exhibit B-15, Attachment 1.5C, p. 1.
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roughly 476,366 km and 48,388 km of transmission pipelines, respectively, and
the collective pipeline performance for North American pipeline operators
employing currently available integrity management practices and are considered
to provide a reasonable basis for estimating future potential ruptures.”®* FEl
submits that there is no basis to conclude that the integrity of the T-South pipeline
would be a material outlier from the industry average used by JANA, either
favourable or unfavourable. Westcoast is subject to widely-used industry

standards (e.g., CSA Z662:19)%2 and regulation by the Canada Energy Regulator.3

. JANA used an 1834 km pipeline length, representing the combined length of the
NPS 30 and NPS 36 pipes that are operated as a single system in the same right-
of-way. As JANA explained, any rupture — ignited or not — on a transmission
system with the features of the T-South system would be expected to result in a

no-flow event:®%

After a rupture of one pipeline in a shared ROW, a likely outcome
is that the adjacent pipeline would be taken out of service, such as
was done in the case of the T-South incident, until an investigation
can be conducted to ensure a base level of integrity of the pipeline.
This would be expected to occur for ruptures on pipelines the size
of the two T-south pipelines whether the gas released from the
rupture ignites or not and that is why the assessment considered a
rupture as a “common mode” failure that would result in a loss of
flow for both pipelines.

Exhibit B-15, Attachment 1.5C, p. 3.
Exhibit B-15, BCUC IR1 1.5.
Exhibit B-32, BCOAPO IR2 3.1; see also Exhibit -1-4, Application, Appendix A, p. 19.

Exhibit B-32, MS2S IR2 1.4. Exhibit B-1-4, Application, p. 38. FEl explained in the Application that the two
pipelines tied together by common headers and compressor stations and hence are operated as a single
pipeline See also: Exhibit B-15, BCUC IR1 1.3; Exhibit B-26, BCUC IR2 66.2, 66.2.1, 66.3, 66.4.
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Ruptures on T-South, Ignited or Not, Will Result in a Multi-Day No-Flow Event

39. As discussed further in Part Three, Section H, JANA explained that, as occurred with the
T-South Incident: “Any rupture of a 30” or 36” NPS transmission pipeline would be expected to
result in an outage of at least two days duration and most likely three days or greater followed
by some period of reduced capacity on the lines, whether the rupture ignites or not."®> JANA’s

observation is based on actual industry experience:®°

e 100 percent of PHMSA reported ruptures for pipelines 30” NPS or greater with
reported outage durations had an outage duration 2 2 days (26 of 26) and 96% > 3
days (25 of 26). For ignited ruptures, 100 percent of reported incidents had outage
durations > 3 days (20 of 20). Of the 4 TSB reported ruptures with outage durations
for pipelines 30” and greater, 3 of 4 were 2 2 days and 2 of 4 were = 3 days. For
ignited ruptures, 100% of reported incidents had outage durations > 2 days and 2 of
3 >3 days.

e After a rupture of one pipeline in a shared ROW, a likely outcome is that the
adjacent pipeline would be taken out of service, (as was done following the T-South
pipeline rupture), therefore resulting in an outage on both lines. This outage would
also be expected to be on the order of two to three days based on the sequence of
steps involved: get to site, conduct investigation of site, assess potential impact on
adjacent line, determine if and additional integrity confirmations required, approve
putting line back into service, etc. (it was two days for the T-South system).

e Upon resumption of flow it is common industry practice to operate at 80% of pre-
rupture pressures until additional investigations and confirmation of integrity can be
conducted (both the 30” and 36” T-South lines were returned to service at 80
percent operating pressure). This could require supplemental gas supply through
this extended period.

An outage duration of three days, therefore, for any rupture on the system seems
to be a reasonable minimum duration.

8 Exhibit B-30, BCSEA IR2 13.4. See also: Exhibit B-32, MS2S IR2 1.4.
Exhibit B-30, BCSEA IR2 13.4.
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Ruptures Considered by JANA Are Not the Only Potential Cause of Disruptions

Since the JANA analysis only addressed ruptures, their estimated cumulative probability

understates the probability of a multi-day no-flow event. Other possible causes that could result

in a multi-day gas supply disruption to the Lower Mainland include:®’

(a)

(b)

(c)

(d)

The failure of a major facility or equipment at a compressor station;®

A cyber-attack which disrupts Westcoast’s ability to control or operate the T-South
system. For example, the 2021 ‘ransomware attack’ affecting the Colonial Pipeline
oil pipeline, which carries nearly half of the fuel consumed along the US East Coast,
resulted in a six-day outage.®® The BCUC has also recognized the increasing volume

and sophistication of cyber threats.”®

Sabotage. For example, vandalism at three Black Hills Energy facilities in Aspen,
Colorado in 2020 resulted in a gas outage impacting 3,500 customers and required

a manual shutdown of the system to prevent a total system collapse.’*

Natural events, such as a washout or landslide.”> In November 2021, Westcoast
reduced volumes on the T-South system below seasonal averages (approximately
75% capacity) following record rainfall in the region. While shutting down the NPS
30 pipeline was a precautionary measure, it illustrates the increasing risk posed

by natural events, such as wildfires, floods and earthquakes and landslides to

67

68

69

70

71

72

Exhibit B-15, BCUC IR1 1.3.

Exhibit B-26, BCUC IR2 66.5. JANA specifically identified this as another cause of disruption not included in its
study: Exhibit B-15, Attachment 1.5C, p. 3.

Exhibit B-18, BCSEA IR1 6.1. Exhibit B-33, CEC IR2 100.1.

Decision and Order G-187-21, BC Hydro F2022 Revenue Requirement, p. 32. Online:
https://www.ordersdecisions.bcuc.com/bcuc/decisions/en/499111/1/document.do.

Exhibit B-15, BCUC IR1 5.2.1. Exhibit B-33, CEC IR2 100.1.
Exhibit B-15, BCUC IR1 1.3; see also Exhibit B-21, MS2S IR1 1.iii. Tr. 1, p. 54, I. 11 to p. 55, I. 1 (Chernikhowsky).
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energy infrastructure. Most climate scientists agree that events such as wildfires

and floods are anticipated to increase in frequency and severity.”3

(d) Customers Recognize the Importance of Resiliency

41, A 2021 survey of 2,125 FortisBC MyVoice community panel members confirmed that, cost
aside, respondents feel reliability and resiliency are very important.”* In particular, customer
comments emphasized their reliance on gas for a variety of essential purposes and a desire to
avoid service disruptions through proactive rather than reactive efforts.”> For example,
approximately one-quarter of respondents attributed the importance of a resilient energy
network for their personal comfort and maintaining energy for heating, hot water and running
appliances in their homes and the need for consistent service with a quick recovery after
disruption. One-fifth of respondents cited concerns about potential catastrophic events such as
earthquakes and cyber-attacks, noting the recent gas disruptions in Texas.’® The majority of
respondents (66 percent) indicated that energy utilities are facing more, or much more, risk today

than 10 years ago.”’

42, FEl recognizes that customers’ views on specific reliability and resiliency measures will be
influenced by costs. However, the survey shows that the BCUC was aligned with customer
sentiment when in 2020 it initiated a more detailed discussion around FEI’s proposed alternatives

to mitigate resiliency-related risks.

D. WITHSTANDING A NO-FLOW EVENT ON T-SOUTH REQUIRES PHYSICAL ASSETS THAT
PROVIDE BOTH DEPENDABLE CAPACITY AND DEPENDABLE ENERGY

43, This section provides essential context for understanding FEI's current capabilities to

withstand a T-South no-flow event.

73 Exhibit B-33, CECIR2 120.1.

74 Exhibit B-15, BCUC IR1 7.1 and Attachment 7.1, p. 3. Exhibit B-26, BCUC IR2 71.1.
7> Exhibit B-15, BCUC IR1 7.5.

76 Exhibit B-15, BCUC IR1 7.5.

77 Exhibit B-15, Attachment 7.1, p. 3.



-24-

(a) Contracts Alone Are Insufficient to Ensure Alternative Gas Supply Is Available in a
Supply Emergency

44, As Guidehouse emphasized: “...from the perspective of resiliency, the inherent value of a
natural gas supply contract to provide commodity in the event of a system disruption rests upon
the functionality of the delivery asset.””® Put another way, FEI’s ability to withstand a T-South
no-flow event depends on access to, and control over, other physical — not just contractual -

assets that will be available in an emergency.”®

45, FEI has been mitigating the risk of capacity constraints on T-South for a number of years
by contracting with other shippers on T-South for contingency capacity resources. Contracting
for greater capacity has likely avoided supply issues in the short to medium term in response to
load growth.® It has also provided some resiliency benefits; in the event of a partial pro-rata
curtailment on T-South, FEI will be allocated more of the available capacity than it otherwise
would have received. However, holding contractual rights to additional gas supply and T-South
pipeline capacity are of no assistance to FEl in circumstances where there is no gas flowing at all

on T-South (i.e., a larger pro-rate share of zero gas is still zero gas).®* Mr. Hill explained:#?

One thing that | want to mention before we turn to the next slide relates to the
idea of physical versus commercial. As we know, the natural gas business is very
reliable, so we often think of these two concepts as being the same thing. But we
need to distinguish these concepts when we view resources through the lens of
resiliency. Under emergency events, commercial arrangements like our annual
contracting plan or our gas supply portfolio would get suspended. This leads us to
the issue we're trying to answer today. What physical resources do you have under
your control to manage the situation?

78 Exhibit B-1-4, Application, Appendix A, p. 18.
7 Exhibit B-1-4, Application, p. 22 and Appendix A, pp. 20-21.
80 Exhibit B-24, Sentinel IR1 30.

81 Exhibit B-24, Sentinel IR1 55. Contractual rights are subject to suspension for force majeure, which occurred
during the T-South Incident: Exhibit B-26, BCUC IR2 94.1; Exhibit B-17, BCOAPO IR1 2.4. Exhibit B-33, CEC IR2
106.1; Exhibit B-24, Sentinel IR1 30. Holding more capacity to mitigate supply risk will also no longer be an
option once the Woodfibre LNG project goes into service and ceases reselling its contracted capacity; there
will be a sizable capacity shortfall.

8 Tr.1,p.38,1.24top. 39, 1. 9 (Hill); see also Tr. 1, p. 60, |. 20 to p. 61, |. 14 (Hill).
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46. In practice, access to physical supply in an emergency is a function of the utility having
operational control over the supply and what Mr. Moran referred to as “geographic adjacency”
(i.e., whether there is nearby infrastructure that FEI has secured that will not be rendered

inaccessible by physical or technological disruption or system hydraulics).83

47. FEI explains later in Part Four, Section C that on-system storage is the only dependable
source of supply when a T-South no-flow event occurs in winter — it is located at the heart of FEI's
Lower Mainland system and is entirely under FEI's control.®* Other potential sources are either
not available in a winter no-flow event due to system hydraulics (JPS and Mist storage, mutual
aid, Mt. Hayes LNG), or may not be accessible depending on the cause / location of the disruption

(SCP, T-South linepack).

(b) Capacity and Energy Are Both Critical Considerations when Planning for a Supply
Emergency

48. All energy systems —FEl's being no exception —are planned having regard to both capacity
and energy. FEI's supply portfolio (reflected in its ACP) ensures that, in normal operating
conditions, FEI has sufficient capacity to serve peak demand at a given point in time and access
to sufficient energy to serve demand consistently over a period of time. Similarly, FEI's ability to
withstand a no-flow event on the T-South system without significant loss of load requires both
sufficient alternative capacity and energy to make up for the loss of capacity and energy

associated with T-South. In this context:

. Capacity refers to the physical ability to deliver enough alternate supply to meet
FEI's daily Lower Mainland load (measured in MMcf/day). The capacity provided
by an LNG storage facility refers to the capability of regasification equipment to

convert stored LNG back into gas for use by customers.®> Any capacity shortfall

8  Tr.1,p. 117, 7-14 (Moran). Exhibit B-1-4, Application, Appendix A, p. 18.
84 Exhibit B-1-4, Application, Appendix A, p. 6.
8  Exhibit B-1-4, Application, p. 94.
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will manifest in FEI being unable to serve a corresponding portion of its customers

beginning on the first day of the no-flow event; and

J Energy refers to having a sufficient alternate supply to continue meeting daily load
each day during a supply disruption and until it is resolved (measured in Bcf).8®
The energy provided by an LNG storage facility is a function of the volume of the
storage tank. Following a no-flow event on T-South, any energy shortfall will result
in FEl running out of alternate supply to serve customers before service on T-South

is restored.

49, Most of the IRs exploring FEI's current capabilities at Tilbury were focussed on energy
(tank size), with very few directed at capacity (regasification capability). It is critically important
to understand that the existing capacity limitations will dictate FEI's response during the brief
window immediately following a no-flow event. That is, although the current storage volume
(i.e., tank size) at Tilbury is also insufficient, the primary limiting factor currently is the
regasification rate. Regardless of how much LNG is stored at Tilbury, FEI cannot re-gasify it fast
enough to maintain operating pressure in FEI's Coastal Transmission System in order to support
the Lower Mainland daily demand in many months of the year.®” The storage tank size only
comes into play if the regasification constraint is remedied; the faster rate of regasification would
quickly empty the existing Base Plant tank. As discussed next, the capacity and energy constraints
at the existing Tilbury facilities becomes particularly critical in winter, when other alternative

sources of capacity and energy would be physically unavailable.

E. THE LOWER MAINLAND WILL, WITHOUT QUESTION, EXPERIENCE A WIDESPREAD
OUTAGE ON DAY 1 OF ANY WINTER NO-FLOW EVENT

50. As demonstrated below, stored LNG at Tilbury is the only available source of supply for
the Lower Mainland during a winter no-flow event affecting the southern portion of the T-South

system. If a disruption only affects the northern portion of T-South (such that SCP capacity is

8  Exhibit B-1-4, Application, p. 94.
87 Exhibit B-26, BCUC IR2 76.1; BCUC IR2 78.1.
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available), FEl is still reliant on LNG at Tilbury to serve the vast majority of the Lower Mainland
load. In either case, the existing regasification equipment at the Tilbury facility is much too small
to support the Lower Mainland daily load in the winter. As a result, irrespective of the amount of
LNG stored at Tilbury, there would be widespread and prolonged outages on the first day of a T-

South no-flow event occurring during the winter months.

(a) Lower Mainland Only Survived the T-South Incident Due to Warm Weather and Distant
Rupture Location

51. After curtailing interruptible load and large industrial customers and public appeals, FEI
met the remaining Lower Mainland demand on the day following the T-South Incident with a
combination of SCP supply, mutual aid from utilities in the US Pacific Northwest, LNG from Mt.

Hayes and linepack. Figure 3-8 from the Application (Security Confidential), reproduced below,

show the specific breakdown of resources.

Inability to access one or more of these resources would have resulted in a corresponding loss of

customer load in the Lower Mainland, meaning a widespread and prolonged outage.®’

8  Exhibit B-1-3-1, Revised Confidential Application, p. 45. Figure 3-7 conveys similar information as a schematic.

8 Exhibit B-1-4, Application, p. 44. Tr.1, p. 85, Il. 3-13 (Sam).
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52. Contrary to what was suggested or implied in some IRs, it would not have taken a
confluence of low probability events for FEI to lose the ability to rely on these alternative sources
of supply. None of these alternative resources, apart from LNG at Tilbury, would have been

available to FEl in 2018 but for the time of year / warm weather and the location of the rupture.

53. In Subsections (b) to (h) below, FEI expands on the various reasons why FEI’s system

would experience outages on the first day of a no-flow event occurring during the winter months.

(b) Reason #1 for Day 1 Outage: Winter Demand is High and People Need Heat

54. FEI's BCUC-approved System Preservation and Restoration Plan (“P&R Plan”),*® which
governs FEI's response to a no-flow event, contemplates that FEI will immediately curtail all
interruptible customers and make public appeals to reduce consumption.®® FEI estimates that
these steps reduced expected natural gas demand by approximately 20 percent on Day 1 of the
T-South Incident, but “customers quickly reverted back to their previous energy consumption
patterns”.®? In winter, there are two factors that further limit the efficacy of such load

management measures in withstanding an interruption in T-South supply.

55. First, the amount of interruptible demand is proportionally small on colder days relative
to the firm load or total load — representing only approximately 10 to 15 percent of FEl’s load

when the temperature is below minus 5 degrees Celsius.*3

56. Second, while the scenarios in BCUC IR2 78.1 (also discussed later) assume that FEl is able
to achieve the same degree of voluntary conservation as was achieved following the T-South

Incident, this is optimistic in winter. Much of the winter load in the Lower Mainland is

% The Plan is filed confidentially in Exhibit B-48-1. In Letter L-32-18, the BCUC found that the Plan was in the
public interest and not unduly discriminatory as it is in accordance with FEI's approved tariff:
https://www.ordersdecisions.bcuc.com/bcuc/orders/en/item/351450/index.do?q=L-32-18.

91 Exhibit B-48, BCSEA IR3 14.2, Attachment 14.2. See also: Exhibit B-1-4, Application, p. 58.
92 Exhibit B-15, BCUC IR1 13.3; see also Exhibit B-1-4, Application, p. 60.
% Exhibit B-1-4, Application, p. 59; see also Exhibit B-15, BCUC IR1 12.1.
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attributable to space and water heating, both of which are important for health and safety. As

described in the Application:%

The non-discretionary nature of this load imposes inherent limitations on the
extent to which load can be managed during a supply emergency. It is reasonable
to expect that the customer response to public appeals for conservation [following
the T-South Incident] would have been materially reduced had the event occurred
during cold winter weather.

57. Put simply, the public’s response and conservation of their demand cannot be relied upon
with a timely and guaranteed response, particularly during cold winter weather.®> Load shedding
via public appeals also does not address the fundamental problem during a no-flow event, which

is a lack of gas supply.®®

(c) Reason #2 for Day 1 Outage: Mt. Hayes LNG Cannot Support the Lower Mainland in
Winter

58. The regasification equipment at the Mt. Hayes LNG facility is sized to support Vancouver
Island load, and does not have enough capacity to support the Lower Mainland as well.®” There
is also a hydraulic limitation preventing FEI from relying on Mt. Hayes during the winter to serve
the Lower Mainland.®® As indicated previously, the only reason FEl was able to rely on Mt. Hayes
to support the Lower Mainland following the T-South Incident was the warm temperatures and

low demand in the region.

(d) Reason #3 for Day 1 Outage: FEI Can Only Access JPS and Mist Inventory When T-South
is Operational

59. As discussed in Part Three, Section B (b), FEI's access to JPS and Mist storage inventory in

winter relies on commercial transactions involving displacement. The interruption of gas flows

%  Exhibit B-1-4, Application, p. 60.
% Exhibit B-22, RCIA IR1 22.1.

%  Exhibit B-15, BCUC IR1 13.1.

7 Tr.1, p. 175, Il. 7-11 (Hill),

% Tr.1,p. 174, 1l. 23-26 (Hill). “Basically, the main restriction to that is in cold events we cannot backflow gas at a
V1 compressor station, basically to get gas back into the Lower Mainland, if you will.” See also: Exhibit B-15,
BCUCIR1 11.8.
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on T-South precludes deliveries by displacement, meaning that FEI cannot access off-system

storage inventory.

(e) Reason #4 for Day 1 Outage: Mutual Aid Resources Unavailable in Winter

60. FEI has mutual aid agreements with US entities which use, operate or control natural gas
transportation and/or storage facilities in the Pacific Northwest.®® Under these arrangements,
FEI can make a request for mutual aid and parties make best efforts to provide natural gas.% In
practice, mutual aid agreements rely on one or more of the members having physical access to
gas that: (1) is in excess of what is required to prevent hydraulic collapse on their own systems;

and (2) can be physically moved to where it is most needed. 0!

61.  While FEI relied heavily on mutual aid following the T-South Incident!?, it was only able
to do so because of the low demand in Washington and Oregon during the mild October 2018.
When demand is higher in Washington and Oregon, as it is in a typical winter, the utilities in these
areas need their contracted gas supply to serve their own load.'®® As discussed in the previous
section, system hydraulics actually preclude gas from physically flowing northwards across the

border.1®* Mr. Moran of Guidehouse explained:1%

We did take a look at the adjacent infrastructure, from the perspective of
geographic adjacency and market utilization, and it's through those two lenses
together that we can conclude that the assets in the region, in British Columbia,
north Washington State and Oregon are so highly utilized over a period of peak
demand that even with the most effective mutual aid there isn't sufficient
capacity, infrastructure capacity, across both storage and transportation to
mitigate the risk of a supply disruption to the Lower Mainland system of FEI.

% Exhibit B-1-4, Application, p. 43. See Exhibit B-15, BCUC IR1 IR 4.2 and Attachment 4.2 for a copy of the current
NWMAA agreement. Exhibit B-26, BCUC IR2 74.1.

100 Exhibit B-19, CEC IR1 14.1.

101 Exhibit B-1-4, Application, p. 75. Exhibit B-26, BCUC IR2 74.1.

102 Exhibit B-1-3-1, Revised Confidential Application, Figure 3-8 (p. 45).
103 Exhibit B-26, BCUC IR2 74.1; Exhibit B-24, Sentinel IR1 37.

104 Exhibit B-1-4, Application, p. 52.

105 Tr, 1, p. 155, I. 26 to p. 156, |. 11 (Moran).
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(f) Reason #5 for Day 1 Outage: Linepack Is Not Dependable and Is, at Best, Limited

62. Linepack is the amount of natural gas stored in the pipeline at any given time.1%® At the
Workshop, Mr. Moran of Guidehouse cautioned against relying on linepack when planning for a

supply emergency: 107

Line pack is the next alternative that's been discussed a little bit today, but it's our
finding that we really can't think about line pack as a source of supply. Line pack
is actually a function of how much gas is in the system, so it offers very limited
duration and volumes and it's not a dependable resiliency option to mitigate the
single point of failure of the Keystone [sic — T-South] pipeline.

63. It is not possible operationally to completely expend the linepack and then continue
operating the system.%® FEl would, at best, be able to expend a small fraction of the linepack in

each daily peak period.1%®

64. FEI had access to appreciable linepack immediately following the T-South Incident only
because of the location of the rupture and the time of year. First, the T-South Incident occurred
far to the north, leaving the maximum potential line pack available; a break occurring near
Huntingdon would leave insignificant linepack.?® Second, the T-South Incident occurred during
October, not mid-winter when regional demand is at its highest. Since all of the US Pacific

Northwest relies on T-South, higher regional load would have depleted linepack faster.'!!

(g) Reason #6 for Day 1 Outage: SCP Supply Would Either Be Inaccessible or Insufficient

65. The delivery capacity of SCP to T-South at Kingsvale is 105 MMcf/day, and then T-South
is used to deliver SCP gas to the Lower Mainland. While that delivery capacity was sufficient to

support. percent of the Lower Mainland load on the day following the T-South Incident, it

106 See Exhibit B-1-4, Application, Appendix A, p. 12 for a further description of linepack.
107 Tr. 1, p. 133, Il. 13-20 (Moran).

108 Exhibit B-21, MS2S IR1 6.i.

109 Exhibit B-31, MS2S IR2 1.3.

110 Exhibit B-1-4, Application, p. 52. Tr. 1, p. 73 1. 9 to p. 74, |. 8 (Sam).

111 Exhibit B-1-4, Application, p. 52.
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represents a much smaller portion of the Lower Mainland load in colder weather (e.g., just over
10 percent of the peak winter load).1'? That is, if only SCP volumes and the Tilbury Base Plant
were available, FEI could expect to lose approximately three-quarters of the Lower Mainland

peak winter load — amounting to hundreds of thousands of customers.

66. FEI was only able to rely on SCP volumes following the T-South Incident because the
rupture occurred north of Kingsvale (where SCP joins the T-South system).'3 FEl would be unable
to access any SCP supply if the incident prevents flows on the T-South system to the south of
Kingsvale. This could take the form of, for instance, a rupture or other physical event occurring
anywhere along the 172 km segment of the T-South system between Kingsvale and Huntingdon,
or a cyberattack that shuts down operations on T-South.* FEI has no way to predict where or

how a supply disruption may occur.

(h) Reason #7 for Day 1 Outage: Tilbury’s 150 MMcf/day of Regasification Can Only Serve
a Fraction of Daily Winter Load

67. The discussion above demonstrates that Tilbury provides the only available or reliable
source of supply for the Lower Mainland during a winter disruption. However, the total
regasification capacity at Tilbury (all of which is part of the Base Plant) is 150 MMcf/d, which is
only a fraction of the daily Lower Mainland load during winter. Regardless of how much LNG is
stored at Tilbury at the time of a no-flow event, FEI would be unable to regasify it fast enough to

support the Lower Mainland system load on day one of the no-flow event.

68. The extent of the shortfall is very significant when assessed against the design curve, the
approach typically used in utility planning. The regasification capacity at Tilbury (150 MMcf/day)

will provide only 17 percent of gas required to meet the Lower Mainland design day load (871

112 Exhibit B-1-3-1, Revised Confidential Application, Figure 3-8 (p. 45).

113 The T-South pipeline that is north of Kingsvale (i.e., between Station 2 and Kingsvale) is approximately 744 km,
which is 81 percent of the total length of the T-South pipeline: Exhibit B-26, BCUC IR2 75.1.

114 Exhibit B-26, BCUC IR2 75.1.1.
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MMcf/day).'*> Most customers in the Lower Mainland will thus lose service on the first day

following a no-flow event occurring at the design day.

69. FEI's response to BCUC IR2 78.1 assesses various scenarios to determine the extent of any
shortfall relative to the design year after assuming successful demand management steps
(curtailment of interruptible customers and public appeals). FEI summarized the results as

follows, and provided the following figure in support:1®

For approximately 200 days of the year, FEl [i.e., the Tilbury facility] would not be
able to supply the single-day load requirements of the Lower Mainland. Large
portions of the Lower Mainland system, equivalent to entire municipalities, would
have to be shut down within hours of a no-flow event on the T-South system
occurring in a normal winter. This is due to the fact that, no matter how much
storage is assumed to be available at Tilbury (including the Tilbury T1A tank), the
limited regasification capacity at Tilbury (150 MMcf/day) constrains FEI’s ability to
regasify and send-out stored volumes of LNG at Tilbury into FEI's Lower Mainland

system.

Figure 1: Single Day Capacity View — 200 Days of Supply Shortfall During Winter due to
Regasification Capacity Constraints

Peak Demand (MMcf/day)
CPCN BBS
Customer Conservation -39
Reduced Peak Demand (BCUC IR278.1) 826
Tilbury Regasitication Capacity 150

Supply Shorage 676

166 Days Daily Demand Less Than
] a Tilbury (150) & Mt Hayes (60)
WY | Supply in the Summer

|

MMct/Day

v

10X Tilbury Daily Regasification
150 (Winter)

115 Exhibit B-1-4, Application, pp. 15, 33.
116 Exhibit B-26, BCUC IR2 78.1.
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70. It is a similar story when measured against actual recent winters, which is afar more

optimistic basis for assessing FEI's capabilities than is typically used in utility planning. Figure 3-
14 (reproduced below) shows the extent of the shortfall in Tiloury regasification capacity relative
to actual Lower Mainland load in 2016/17 (left side) and 2014/15 (right side).'” The 2016/17
year was the coldest winter season in the last 10 years. The 2014/15 year was the warmest winter

season in the last 10 years.''® The data demonstrates:

J In the year with the coldest winter of the last decade (left side), Lower Mainland
daily load exceeded the regasification capacity at Tilbury for eight months of the

year; and

. Even in the year with the warmest winter of the last decade (right side), Lower
Mainland daily load exceeded the regasification capacity at Tilbury for seven-and-

a-half months of the year.

71. As discussed next, during periods where the daily demand exceeds 150 MMcf/day and
there are no alternative supply sources available and physically accessible (i.e., during winter),
FEI would have to shed load in excess of 150 MMcf/day immediately to avoid hydraulic collapse

of the entire Lower Mainland system.

117" Exhibit B-1-4, Application, Figure 3-14 (p. 65).
118 Exhibit B-1-4, Application, p. 65.
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Figure 3-14: Tilbury Regasification Capacity Relative to Lower Mainland Load

2016/17 Actual Daily Load ----Tilbury Regasification 2014/15 Actual Daily load ----- Tilbury Regasification

MMef/d
MMef/d

(i) FEI Has, At Most, Only Hours to Initiate Controlled Shutdown to Prevent Uncontrolled
Shutdown

72. There are circumstances, described in confidential materials, where a disruption on T-
South would likely cause a dangerous uncontrolled shut-down to occur before FEI could initiate
a controlled shut-down.'*® FEl would otherwise only have a matter of hours following a winter

no-flow event to initiate a controlled shut-down to forestall an uncontrolled shut-down.

73.  Anuncontrolled shutdown is a rapid, system-wide depressurization.'?° FEIl explained the

associated dangers as follows: %!

An uncontrolled outage is chaotic because, as customers continue to consume gas
within a wide geographical region, some locations would randomly experience
critical low pressures creating dangerous fluctuations in supply during the collapse
that cannot be controlled or predicted in advance. These unpredictable
fluctuations can result in customers losing, then temporarily regaining, and then
losing supply during the collapse, which creates a more dangerous situation than
if FEl is able to shut down the system methodically.

74. Currently, in the context of a winter no-flow event, avoiding an uncontrolled shut-down

requires FEI to proactively, and very quickly, close system valves to stop gas flowing to whole

119 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 10.
120 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 9.
121 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 9; Exhibit B-50, RCIA IR3 43.1.



-36-
areas or municipalities.'?? The isolated portions of the system depressurize, and all customers in
those areas lose service until such time as FEl is able to restore service.?* The BCUC-approved
P&R Plan sets out how FEI would undertake a controlled shut-down to minimize overall harm,

including the order in which customers and areas would be disconnected from the system.2

75. As a controlled shut-down takes time to implement, FEI must initiate the shut-down many
hours before alternate supply is expected to run out.'? Delaying the initiation of a shut-down
requires reliable real-time information as to when flows will resume, and obtaining reliable
information is a challenge in the midst of a supply emergency. Mr. Sam demonstrated this point
at the Workshop by walking through the hour-by-hour timeline of the T-South Incident.*?® It had
taken Westcoast almost a day to obtain and relay to FEI reliable information about the nature
and severity of the supply emergency, despite conditions that had facilitated Westcoast’s access

to the site of the rupture. ¥’ Mr. Sam added:'?8

Unlike the electric industry, we have very limited real-time consumption data on
which to base our response. And in the absence of real-time reliable data, we are
forced to be more conservative to avoid an uncontrolled shutdown. Which with
hindsight may result in unnecessary, planned customer outages. From the
previous slide, I've shown that even expedited efforts will take many hours to
coordinate the response to balance the demand with the supply. And many
decisions need to be made, most relying on multiple parties to manage through
an emergency like this.

F. HUNDREDS OF THOUSANDS OF CUSTOMERS LOSING SERVICE FOR OVER TWO MONTHS
IS A CATASTROPHIC AND UNACCEPTABLE OUTCOME

76. The evidence discussed below demonstrates that the consequences of a winter no-flow

event for customers and society will be so severe as to be unacceptable without mitigation.

122 Exhibit B-26, BCUC IR2 78.1.

123 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 9.

124 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 3.

125 Tr.1,p.77,1.6to p. 79, |. 6 (Sam).

126 Tr.1,p.77,1.14top. 78, 1. 5 (Sam).

127 Exhibit B-1-4, Application, p. 53.

122 Tr,1,p.77,1.6to p. 79, |. 6 (Sam). See also: Exhibit B-4, Workshop Presentation, Slide 22.
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Hundreds of thousands of Lower Mainland customers — including residences, businesses and
critical service providers - will lose their primary source of heat and hot water in the middle of
winter, while industry will lose a critical fuel source. Customers can reasonably be expected to
be without gas for up to nine or ten weeks “even in circumstances that are very favourable to
the restoration work.”??® PwC’s independent expert report (“PwC Report”)'3° shows that a
widespread outage will have direct health and safety and economic impacts as well as cause

cascading harm to British Columbians generally.

(a) Restoring Service to Hundreds of Thousands of Customers Will Take at Least 9 or 10
Weeks

77. As discussed below, FEI's estimates of the time to fully restore service to the Lower
Mainland are well-supported, objectively reasonable, and corroborated by the experience of

other utilities.

Time Estimates Reflect BCUC-Approved P&R Plan, Regulations and Standards

78. FEI's evidence regarding system restoration was prepared by five internal experts with a
combined 150 years of relevant experience in gas system operations.'3 The processes and
procedures that FEI has described, and the associated time estimates for restoring service, align
with FEI's BCUC-approved!3? P&R Plan.!33 As such, the restoration time estimates that FEI has

presented reflect:

129 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 3.

130 Exhibit B-1-4, Application, Appendix B

131 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 1-3.

132 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 3; Exhibit B-48, BCSEA IR3 14.2.

133 Exhibit B-50, RCIA IR3 49.1. FEl characterized the P&R Plan as “realistic and actionable plans that would best
allow it to respond so as to minimize harm to customers and the public generally.” It consolidates FEI's
various operating and emergency procedures. It includes detailed information regarding order of curtailment
and shut-down, anticipated access to resources, necessary operational steps, time estimates and a
communications plan.
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(a) Section 53(2) of the Gas Safety Regulation (“GSR”), which requires certain steps

to be taken before repressurizing the distribution system;!34

(b) Applicable Canadian Standards Association standards relevant to leak surveys and

purging of gas systems (CSA Z662-19);%°

(c) Well-established operating procedures that are in place and used routinely to

ensure the safety of the public, FEI's customers, and field personnel;3¢ and

(d) Realistic expectations about the personnel available, including full utilization of

local contractors and personnel available under mutual aid agreements.3’

FEI Provided the Rationale for Each Step in the Detailed Work Schedules

79. FEI showed the duration of each major step, along with explanations of the key inputs
and a working spreadsheet.’® The supporting information demonstrates the rigour that FEI
employed when developing the P&R Plan and the associated time estimates, and that FEI was

using realistic inputs.

80. The anticipated work schedule in the absence of AMI, and the cumulative number of

customers restored under that schedule, is shown in the following figures.’3® The timeline will

be extended to the extent that there was a delay in resumption of flows on the T-South system.

134 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 12.

135 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 12-13.

136 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 12.

137 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 3; Exhibit B-50, RCIA IR3 55.1 to 55.3.
138 Exhibit B-46-1, Rebuttal Evidence to RCIA, Appendix B.

139 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 19-20.
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Figure 1: Restoration timeline for the Lower Mainland following a T-South no-flow prior to the
implementation of AMI)
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Figure 2: Timeline of cumulative number of customers restored (prior to the implementation of
AMI)
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81. FEI explained that, even in a best case scenario, during the first four weeks following a

pressure collapse, FEI will be closing meter valves manually (to comply with the GSR

requirements, discussed later), repressurizing segments of the collapsed system, and relighting
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customers. Prior to the end of Week 5, FEI will expect to have repressurized the entire Lower

Mainland system. Relighting the last of FEI's customers will conclude in Week 11.14°

82. Under FEI's P&R Plan, repressurization, leak surveys and relights will occur in parallel, on
an area-by-area basis.'#! As a result, in many circumstances (particularly in the initial weeks of
the restoration process), there will be little time between a specific area being repressurized and
FEI visiting customer premises in that area to perform relights.!*? FEI's area-by-area approach
will allow for the efficient deployment of crews, avoiding unnecessary travel and stand-by

time.143

83. The implementation of AMI for residential and small commercial customers will reduce

144 35 shown in Figures 3 and 4 below.'* Once AMl is in place, FEI would

aspects of the timeline,
need to visit approximately 50,000 large commercial and industrial premises over approximately
3-4 days to manually turn off meter valves, rather than visiting hundreds of thousands of
customer premises over approximately 4 weeks.'*® AMI will permit portions of the system to
remain pressurized, rendering purging and leak surveys unnecessary. However, even with AMI,
it would still take almost 9 weeks from the time FEI starts closing meter valves before restoring

service to all Lower Mainland customers. The timeline will be extended to the extent that there

was a delay in resumption of flows on the T-South system.

140 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 19.

141 Exhibit B-22, RCIA IR1 8.12: “While FEI crews continued to safely repressurize remaining sections of the

collapsed system, FEl would have other dedicated groups of employees working in parallel, relighting
customers connected to sections of the system that are safe to resume operation.”

142 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 29.

143 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 3.

144 Exhibit B-28, RCIA IR2 36.1 (shut-down time).

145 Exhibit B-46-1, Rebuttal Evidence to RCIA, Figures 3 and 4 (pp. 21-22).
146 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 23-24.
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Figure 3: Restoration timeline for the Lower Mainland following a T-South no-flow event (after the
implementation of AMI)
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Figure 4: Timeline of cumulative number of customers restored (after to the implementation of
AMI)
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84. FEI recognizes that the timeline for restoration could vary from what is set out in the four

figures above, but observed that the potential for time variances is asymmetrical:1#/

FEI recognizes that an actual event would vary somewhat from the assumptions
used; however, the potential for time variances is asymmetrical. That is, although
unforeseen events (e.g., identification of major leaks, bad weather, competing
demands limiting mutual aid assistance) could cause significant delays in the

147 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 19.
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restoration work, it is much less likely that opportunities for time savings would
meaningfully shorten the time required. FEI has performed its own sensitivity
testing of the working model (refer to the response to Q36) to test the
assumptions and does not foresee any realistic scenario where there could be
time savings of the magnitude hypothesized by REL.

85. For instance, FEI cautioned that there is a “high probability” that FEI will have to repair
damage to its system, which may result in repressurization taking longer than the anticipated
three and half weeks. Should the effort to repressurize FEI's system take significantly longer for

any reason, completion of customer relights may also be delayed. 148

Other Utilities’ Experience Corroborates FEI’s Time Estimates to Fully Restore Service

86. FEI corroborated the reasonableness of its restoration time estimates against the
experience of ATCO Gas following the Fort McMurray wildfires and the Black Hills Company
service disruption that occurred in Aspen, Colorado in December, 2020. FEl's time estimates
generally correspond. If anything, the experience of ATCO Gas and Black Hills Company suggests

longer, not shorter, times than those yielded by FEI's P&R Plan modelling.4°

(b) REL’s Recommendations to Accelerate Restoration Would Be Unlawful and Elevate
Safety Risk Without Saving Much Time

87. An apparent premise of Ryall Engineering Limited’s (“REL”) evidence, on behalf of RCIA,
is that investment in infrastructure for resiliency is unjustified if the anticipated outage from a
no-flow event is shorter than FEI's estimated 9 or 10 weeks. FEl submits that the BCUC should
reject that premise, as losing heat even for several days during cold temperatures is a dangerous
situation for vulnerable people — as demonstrated by the approximately 150 hyperthermia-
related deaths in Texas linked to the devastating storm that knocked out power, heat and water

in the state in 2021.%°9 In any event, there is “no plausible scenario in which service to all Lower

148 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 19.
149 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 51.

150 Exhibit B-15, BCUC IR1 8.4 referring to https://www.dallasnews.com/news/weather/2021/04/30/number-of-
texas-deaths-linked-to-winter-storm-grows-to-151-including-23-in-dallas-fort-worth-area/.



https://www.dallasnews.com/news/weather/2021/04/30/number-of-texas-deaths-linked-to-winter-storm-grows-to-151-including-23-in-dallas-fort-worth-area/
https://www.dallasnews.com/news/weather/2021/04/30/number-of-texas-deaths-linked-to-winter-storm-grows-to-151-including-23-in-dallas-fort-worth-area/
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Mainland customers could be restored in a matter of days, as [REL] appears to suggest.”>! As
discussed below, REL’s recommendations to shorten the restoration time contradict BC’s safety
regulations, and would expose the public to elevated risk of fire and explosions without saving
much time. FEI will “take all steps it could legally and safely take to accelerate the process of
restoring service, but FEI would not — and should not be expected to — base its response to a

widespread Lower Mainland outage on REL’s recommendations.”>?

BC Gas Safety Regulation Precludes One of REL’s Key Recommendations

88. REL has recommended that, to save time, FEI skip the step of turning off meter valves at
customer premises before repressurizing FEI’s gas system. In other words, REL advocates relying
on appliance safety valves and customers being present to smell any gas escaping into each

premises. The GSR precludes this approach.

89. The GSR applies to any pipe operating below 700 kPa, which encompasses the vast
majority of the residential and small commercial customers in the Lower Mainland.*>3 It requires
that, a “person” (in this case, FEI) must not turn the gas supply on again until that person

“carefully checks all outlets and pilots to ascertain that they are relighted or turned off.” 1>

90. In order to comply with this requirement of the GSR, FEI will close the meter set valve
following the loss of gas supply to the customer’s premises. Otherwise, the only way FEI could
meet the requirement “carefully checks all outlets and pilots to ascertain that they are relighted
or turned off” would be to have a technician standing by at every premises on a portion of the

distribution system that is being repressurized, ready to enter the home as soon as gas is flowing.

151 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 3; see also Exhibit B-16, Confidential BCUC IR1 15.3.
152 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 3-4.
153 Exhibit B-50, RCIA IR3 42.4. GSR, s. 3.

154 Section 53(2): “If a gas supply has been turned off, a person must not turn the supply on again until the person
(a) notifies all affected consumers, and (b) carefully checks all outlets and pilots to ascertain that they are
relighted or turned off.” See Exhibit B-52, BCUC IR3 109.1 for further explanation.
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As FEl observed, this “is not a practical scenario due to both resource constraints as well as the

fact that not all occupants will be present to provide access to the premises.” >

Dispensing With Purging / Leak Surveys Would Increase Safety Risk and Save Little Time

91. REL recommends dispensing with leak surveys and purging to save time. However, the
evidence demonstrates that taking on this additional safety risk would not materially change the

restoration duration.

92. Purging and leak surveys are safety-driven measures contemplated in CSA standards as
well as FEI's well-established operating procedures. They are intended to prevent explosions and

fires upon repressurization that could result in serious injury or death and damage to property.>®

93. REL’s recommendation is based on the erroneous assumption that FElI would first
repressurize the entire system and make customers “wait additional...weeks, or months for FEI
to complete leak surveys before allowing them to restore gas service”. In fact, FEI's leak survey
work will occur in parallel with customer relights and can be completed much faster than the
relighting of customer appliances. FEI will make risk-based determinations as to when to
undertake purging and leak surveys, and the approach will be adapted based on the information
learned on the ground.?>” FEI’'s workplan assumes that the purging work can be done without
any of the more time-consuming tasks (e.g., excavating mains, installing purge points, and
conducting nitrogen purging), such that it will take only approximately one to two hours per

section.1°8

155 Exhibit B-52, BCUC IR3 109.2.

156 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 40.

157 Exhibit B-52, BCUC IR3 110.1 and 110.2. To gauge how much air has actually entered a collapsed system, FEI
will initially purge gas through a number of accessible meter sets, located at system endpoints. Based on how
much air FEI finds in the gas that is being purged through these endpoints, FEI will either continue with the
same amount of purging when the next system segment is repressurized or will increase or decrease the
amount of purging.

1% Exhibit B-50, RCIA IR3 47.4.



-45-
94, Since these activities are not a bottleneck, theoretically dispensing with leak surveys
altogether would only affect the overall time to fully restore service in the Lower Mainland to the
extent that personnel responsible for leak surveys and purging could be reallocated to relight
activities. Only a very small percentage of the personnel will be engaged in leak surveys and
purging - likely less than 5 percent before AMI. Once AMI is in place, the percentage of personnel
performing leak surveying will be even smaller, as FEI will have been able to maintain pressure
on much of the system. In other words, REL’s recommendation to do away with leak surveys and
purging altogether would increase the risk of injury or death and property damage without
reducing the time estimate for full restoration of service to mere days as REL seems to

anticipate.'®?

95. It is reasonable for the P&R Plan and the associated restoration time estimates to account

for leak surveys and purging conducted in the interests of safety, as FEI has done.

REL Has Unrealistic Expectations Regarding Customer Self-Relights

96. REL contends that the restoration time can be reduced significantly by FEI encouraging
customers to relight their own appliances and by publishing relight instructions. However, FEI's
P&R Plan and the time estimates in Figures 1 to 4 above already assume that 25 percent of Lower
Mainland customers — almost 175,000 customers - will perform their own relights. There are
numerous reasons why the 25 percent assumption for self-relights is reasonable in the context

of a widespread Lower Mainland outage.

J First, as REL recognizes, a certain portion of the customer base will be unable to
perform the work (e.g., elderly or disabled individuals), and many people will be

very hesitant about reigniting gas appliances on their own.®°

. Second, since the system will be repressurized on an area-by-area basis

concurrent with FEI's crews visiting individual premises, customers in the earlier

159 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 29-30, 40.
160 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 41.
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areas being regasified would save little time by performing their own relights
rather than waiting for a crew in the neighbourhood to reach them.! In other
words, the incentive to perform the self-relights (faster resumption of service) is

muted in many cases.

Third, there are limits as to how much public messaging can simplify the relight
process for people. FEl explained that, given the large variety of types and vintages
of appliances, FEI would be limited to directing customers to where they could
find the detailed relighting instructions (e.g., placards on the appliance, printed
instruction manuals, or the manufacturer’s website). > FEl included a copy of a
38 page instruction manual for a typical gas water heater to illustrate how
daunting it could be for someone to try relighting their own appliance. The
instructions for relighting (excerpt reproduced below) include multiple warnings
along the following lines: “WARNING: If you do not follow these instructions
exactly, a fire or explosion may result causing property damage, personal injury
or loss of life.” Warnings of this nature, in combination with the complexity of the
steps that must be followed “exactly” will deter many people from attempting to

relight their own appliances. 1%

161

162

163

Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 41.
Exhibit B-52, BCUC IR3 112.1.
Exhibit B-52, BCUC IR3 112.1.
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I FOR YOUR SAFETY READ BEFORE LIGHTING [

WARNING:

injury or loss of life.

If you do not follow these instructions exactly, a
fire or explosion may result causing property damage, personal

JLAMMADLL

electric spark gas ignition system. Do not open
the inner door of the appliance and try to light
the pilot by hand.

B_BEFORE LIGHTING smell all around the aﬂpllance
area for gas. Be sure to smell next to the floor D.
because s'?mne

as is heavier than air and will
settle on t

WHATTO DO IF YOU SMELL GAS

«Do not try to light any appliance.
«Do not tolch any elegzic switch; do not use any

phone in your building.

«Immediately call your gas supplier from a neighbor's
phone. Follow the gas supplier's instructions.
«|f you cannot reach your gas supplier, call the fire

department.

BEFORE LIGHTING: ENTIRE SYSTEM MUST BE FILLED WITH WATER AND AIR PURGED FROM ALL LINES
A_This appliance has a pilot which is lit by a piezo- C.

E. DO NOT USE THIS APPLIANCE IF THERE HAS

Use only your hand fo push in or turn the gas control
knob. Never use tools. I the knob will not push in or
turn by hand, don't try to repair it, call a qualified

service technician. Force or attempted repair may
result in a fire or explosion.

Do not use this appliance if any part has been under
water. Ilémediately contact a qualified installer or
service agency to replace a flooded water heater.

Do not attempt to repair the unit! It must be replaced!

BEEN AN IGNITION OF VAPORS. Immediately
call a qualified service technician to inspect the
appliance. Water heaters subjected to a
flammable vapors ignition will show a
discoloration on the air intake grid and require
replacement of the entire water heater.

LIGHTING INSTRUCTIONS

1. OSTOP'! Itis imperative that you read all safety

wamings before lighting the pilot.

2. Turn the gas controltemperature knob
counterclockwise ™to the "OFF" setfing.

3. Wait ten (10) minutes fo clear out any gas. If you then
smell gas, STOP! Follow * B" in the safety
information above on this label. If you do not
smell gas, go to the next step.

4. Turn the gas controltemperature knob clockwise Cto
“PILOT". See Figure 'B".

5. Press the gas control/temperature knob all the way
in and hold it in. The knob should travel in about
114 inch (6.35 mm) if it is set to "PILOT" correctly.
While holding the gas controlitemperature knob in,
click the igniter button continuously (about once a

for r until igh
begins to blink.

6. When the status light starts blinking, release the
gas controlftemperature knob. Set the gas control/

FIGURE '8

i - — MAIN BURNER
ary
THERMOPILE \
“OFF* POSITION “PILOT POSITION “ON" POSITION
CONTROL KNOB PILOT
FIGURE D'

FIGURE 'C"

temperature knob to the desired setting. See Figure 'C".
If the status light does not start blinking within 90
seconds, repeat steps 2 through 5 up to THREE (3)
times, waiting 10 minutes between lighting attempts.
Th itry in this advan
that you wait 10 minutes between lighting attempts.
If the status light turns solid red, release the gas
confroltemperature knob and repeat steps 2 through 5
(waiting 10 minutes before atlempting to relight the pilot).
If the status hight does not start blinking after three
lighting attempts, tum the gas controlitemperature knob
fo "OFF" and call a qualified service technician or your
gas supplier.

[BENBERE Hotter water increases the risk of scald

injury. Consult the instruction manual before

changing temperature.

Refer o the Lighting Instructions in the Installation

Manual for more detailed troubleshoofing

information.

Ive

I TO TURN OFF GAS TO APPLIANCE Il

1 Turn the gas control/temperature knob counterclockwise { to the "OFF" setfing. The status light will stop blinking and stay
on for a short time after the water heater is turned off. See Figure ‘A’

Fourth, language barriers can also present a significant obstacle for customer
appliance self-relights. Appliance instructions are almost exclusively available in
English and French. In 2016, approximately 39 percent of Lower Mainland
residents reported a non-English/French mother tongue, and approximately 23

percent mostly commonly speak a language other than English or French at home.
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Hence, many of FEI's customers would effectively be prevented from relighting

their own appliances due to a lack of understandable instructions. %

Fifth, 75 percent of Lower Mainland customers request assistance relighting
appliances when FEl restores service to a premises after outages due to a local gas
emergency, lock-off, or routine meter exchange. While some of these requests
may be motivated by convenience, there are indications that this is not the only
reason. FEl explained that even during the early lockdowns associated with the
COVID-19 pandemic (a time characterized by uncertainty, fear and mounting
hospitalizations), “the majority of FEI's customers still wanted an FEI technician to
enter their premises and relight the gas appliances despite the additional COVID-

19 exposure risk this represented.” ¢

Sixth, FEI's work plan and time estimates already assume that it will be “fully
engaging the available contractor population in the Lower Mainland”.¢®
Encouraging people to retain their own contractor would not be fruitful, and could

be detrimental to the overall restoration effort.

Seventh, convincing customers to perform their own relights is only part of the
challenge. A material portion of the time associated with relights is travel time,
which could only be avoided if the customer informs FEI of a self-relight and FEl is
able to adjust its work plan. There is reason to doubt that this would occur in
many instances. It is typical for customers who relight their appliances after a
meter exchange (change and leave off) or an emergency outage not to advise FEI.
In the context of a massive mobilization effort for relighting, there are logistical

challenges even if customers report their relight status. FEl indicated that

164

165

166

Exhibit B-52, BCUC IR3 112.1.
Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 41; Exhibit B-52, BCUC IR3 112.1.
Exhibit B-52, BCUC IR3 112.1.
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continually revising job packages to be issued to the field on a daily basis “would

be impractical”.®’

J Eighth, the remote reconnect process that FEI could consider once AMl is in place

would still require the customer to perform its own relights.68

J Ninth, REL is assuming that, if meter valves were to be left open at the time of
repressurization, many appliances will relight themselves, and that FEI would be
able to identify them in advance and direct crews to areas where they are absent.

This is an unsound basis for planning:

> Relying on an appliance to relight itself would not meet the GSR

requirement to “carefully check” the appliance valves and outlets are off.

> There are many appliances in use in the Lower Mainland that predate 2010
when electronic ignition was mandated for new high-efficiency furnaces.
FEI expects there are potentially hundreds of thousands of appliances with

standing pilots.*®

> FEI has confirmed both through discussions with equipment
manufacturers, and through its own testing of typical equipment, that
electronic ignition appliances will likely not perform as described by REL in
its submission. In most cases, appliances with electronic ignition will
automatically “lock out” for safety reasons when they attempt (and fail) to
automatically light during the period while gas supply to the customer is
disrupted. This lock-out condition will persist indefinitely, even after gas

supply is restored to the appliance. The process of resetting the appliance

167

168

169

Exhibit B-52, BCUC IR3 109.6. Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 44.
Exhibit B-50, RCIA IR3 48.1 and 56.1.
Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 43; Exhibit B-50, RCIA IR3 60.1 and 60.2.
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is more complicated than a simple pilot relight, and thus a site visit is even

more likely to be required. 7

> FEl does not maintain a database on the age or type of its customer
appliances so as to be able to establish its P&R Plan on that basis. Even if
it did, “Expecting FEIl's technicians to traverse the Lower Mainland so the
next prioritized area or customer is relit will result in a very inefficient

effort, in terms of overall restoration time for the Lower Mainland.” 1"t

97. FEI “recognizes that there is judgment involved in the 25 percent estimate, which is why
FEl included the sensitivity analysis.”’? However, the evidence does not support FEI basing its
P&R Plan on the assumption of a materially higher percentage of self-relights. Moreover, FEI's
sensitivity analysis showed that, even if one were to assume that 75 percent of customers were
willing and able to perform their own relights and then promptly tell FEI once completed — a
“highly improbable” and “unrealistic scenario” — it would still take approximately 5 weeks to
restore service without AMI and 4 weeks to restore service with AMI. The sensitivity analysis
scenarios demonstrate that there is no reasonable scenario in which service to the entire Lower

Mainland could be restored within a short period of time as suggested by REL.173

Basing a Response Plan on the Otterburne Outage, as REL Advocates, Is Unreasonable

98. A fundamental problem with REL’s opinion is that it is based on Centra Gas Manitoba’s
response to the Otterburne outage. As FEl stated, “The Otterburne rupture event is not a
reasonable comparator.”!’* The Otterburne outage occurred under a different regulatory
framework, in different circumstances, and on a totally different scope and scale from the outage

that will follow a no-flow event on T-South.

170 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 43.

171 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 43-44.
172 Exhibit B-50, RCIA IR3 51.4.

173 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 42.

174 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 5.



-51-

99. Steps taken by Centra Gas in the Otterburne outage have a profoundly different risk

profile when applied in the context of a widespread, prolonged Lower Mainland outage. As FEI

put it:17>

Extrapolation of the response during the Otterburne incident suggests that the
likelihood for unsafe situations is much higher in the Lower Mainland given that
the number of customers exposed is almost 200 times larger, particularly when
combined with the fact that the outage would be occurring in a heavily urbanized
area (the Lower Mainland) which has a generally milder climate that is more
conducive to year-round excavation activities (and consequent potential system
damages).

100. The elevated risk profile in the Lower Mainland is illustrated by the following comparison

table, in which FEI responds to each of the considerations that REL cited in respect of the

Otterburne outage.'®

Otterburne Outage in Manitoba (per REL)

Outage following T-South No-Flow Event

The outage affected 3623 customers.

The restoration will occur in segments, with
approximately 220 segments of 3000 customers each.
That is, the total number of customers impacted in the
Otterburne incident is approximately the size of a single
Lower Mainland restoration segment.””

Centra shut off some restaurant meter valves because
“REL understands that not all commercial appliances
have automatic shutoff valves, such as commercial
cooking appliances. Hence, it was important that
commercial services to restaurants were shut off.”
Residential customer’s meter shutoff valve remained
open and unverified.

Closing meter valves before repressurizing is the only
practical way to comply with the GSR in an outage of
this size.

FEIl is confident there would be thousands to tens of
thousands more customers with manual shutoff valves
on appliances in the Lower Mainland, relative to
Otterburne. FEI would not know which premises have
these appliances, and which do not, at any given time.

No leak surveys or purging the distribution system.

“FEI likely would have made the same determination in
Centra Gas’ circumstances with respect to purging and
surveys” for the following reasons: (i) the outage was
contained to a small geographic area, with limited gas
distribution infrastructure; (ii) the area was
predominantly rural, with limited development activity;
(iii) the outage was fully resolved, with service fully
restored, within 63 to 73 hours; and (iv) it occurred
mid-winter during extreme sub-zero temperatures

175 Exhibit B-50, RCIA IR3 42.6.

176 The table summarizes the more detailed information at Exhibit B-46-1, FEI's Rebuttal Evidence, starting at p.

46.
177 Exhibit B-50, RCIA IR3 50.2.
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(CBC reported at the time that it was minus 20°C, or
minus 34°C with wind chill), which is not conducive to
outdoor activities such as ground excavation.”® FEl has
taken a similar approach in more analogous
situations.”®

By contrast, a Lower Mainland outage would have the
following characteristics: (i) the outage would affect a
very large geographic area with thousands of
kilometers of gas lines; (ii) the area is predominantly
urban, and portions are experiencing significant
construction projects and development; (iii) the
construction season is year-round (as shown in the
underground locate request data); and (iv) the length
of the outage is also necessarily going to be significantly
longer than the Otterburne event because of the
number of customers requiring restoration.

No purging customer houselines to remove air.

REL may have misinterpreted FEI's evidence. The
activity that FEI was referring to is a “normal process
that a technician undertakes” when relighting
appliances. It normally just involves relighting a
cooktop to check whether air in the lines cause it to
flameout, and repeating until the appliance remains lit.
There are no potential time savings here.

REL’s Optimism and High Safety Risk Tolerance Are a Poor Basis for System Planning

101. As the table below illustrates, REL’'s evidence reflects: (1) unjustified optimism in the

ability of FEI's gas system to respond, and how customers and the public respond to an outage;

and (2) a high tolerance for significant safety risks during the restoration process. Regulations

and industry practises, as well as FEI's operating
leading to injury, fatality and extensive property

for REL’s approach to conclude without tragic re

procedures, are in place to prevent explosions
damage. Many things have to go exactly right

sults, to the point of incredulity. FEI wishes to

state, in no uncertain terms, that the professionals at FEIl responsible for emergency response

and planning regard REL’s suggestions as highly problematic in the context of the type of event

we are considering, and will not adopt them.

178 Data provided in Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 46 to 49, shows the historical wintertime drop-
off of excavation activity (and the consequential number of system damages) is much more pronounced in

Manitoba than it is in the Lower Mainland.
179 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 47, fn 56.
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Apparent Premise of REL's Recommendation

Reality

REL’s premise: If meter valves are left open upon
repressurization (contrary to the GSR), the safety
devices for several hundred thousand customer
appliances function correctly in all cases to prevent gas
entering premises upon repressurization or people will
be present to detect the leak. AND

This assumption is moot because the step is precluded
by the GSR. In any event, REL is underestimating the
extent of the risk associated with not following the GSR.

In the ordinary course, FEI encounters many appliance
leaks, defective control valves or pilot safety control
defects (e.g., over 517 between October 2020 and
October 2021 alone). The latent failure of an automatic
safety device will not be evident during normal system
operation and appliance usage. It is only once gas
supply is restored after having been turned off that the
problem can be observed.°

Many Lower Mainland premises would be unoccupied,
such that no one would be present to detect leaking
gas. As one example, following a wide-scale outage,
thousands of restaurants in the Lower Mainland would
be closed due to a lack of gas to operate their
appliances. Further, there are many vacant or
unoccupied homes in the Lower Mainland in the
ordinary course.!®

REL’s premise: If meter valves are left open upon
repressurization (contrary to the GSR), none of the
hundreds of thousands of appliances with manual shut-
off will be inadvertently left on by customers, or if they
do will be present to detect gas upon repressurization
and address it before it becomes a safety hazard. AND

This assumption is moot because the step is precluded
by the GSR. In any event, a non-exhaustive list of
appliances that typically have manual shutoffs include
many commercial grills, residential stoves and
barbeques, Bunsen burners and gas valves in
educational and research labs, welding torches, and
small process kilns. REL’s assumptions about customer
behaviour do not reflect FEI's operating experience. FEI
and contractors performing service calls do, from time
to time, find appliances being left in the open position
when gas service to a premises has been disrupted.8?
As stated above, many premises in the Lower Mainland
are unoccupied at any given time.

REL advocates dispensing with purging and leak
surveys. REL's premise: No underground system
damage occurs while the system is depressurized (that
could lead to unsafe air entrainment) because third
parties will see FEI messaging and voluntarily cease to
perform excavation work throughout the Lower
Mainland, and every person digging, erecting poles or
signs etc. calls BC One Call for a pipe locate. AND

There will be large portions of the Lower Mainland
system that will remain depressurized for weeks;
developers are unlikely to voluntarily absorb stand-
down costs for that length of time.83

FEI experiences, on average, approximately three
reported damage incidents each day system-wide from
a variety of causes. FEI's damage statistics also show
that, on an annual basis, approximately two-thirds of

180 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 25-26; Exhibit B-50, RCIA IR3 57.2.
181 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 27; Exhibit B-50, RCIA IR3 46.1.1.

182 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 28.
183 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 31.
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the damages to FEI's system are committed by third-
parties who have not obtained a BC 1 Call ticket and
locate information, despite a legal requirement to do
so. In FEI's experience, even with a live and pressurized
gas system, damages occur that are not reported with
the incident location left in an unsafe condition.®

REL advocates dispensing with purging and leak
surveys. REL’'s premise: If a third party does cause
damage while the system is depressurized, the party
causing the damage immediately reports the damage
to FEl or a member of the public detects it before it
results in a safety hazard. AND

There will be no blowing gas when someone strikes a
depressurized line. In FEI's experience, even with a live
and pressurized gas system, damages occur that are not
reported with the incident location left in an unsafe
condition. FEl included photos of instances where
contractors actively tried to conceal damage. FEl
expects the number of unreported incidents will
increase when there is no blowing gas. &

Alternatively, FEl technicians and emergency
responders across the Lower Mainland would have to
respond to multiple near-simultaneously reported gas
leaks. This would “further impair FEI's restoration
capabilities which may already be resource
constrained.” 186

REL advocates dispensing with purging and leak
surveys. REL’s premise: Air in house lines in the absence
of AMI “is not the significant safety issue that FEI
claims” because “When relighting such appliances,
these lines are effectively purged back into service
through the pilot flow or through electronic ignition
start cycles”. AND

REL’s characterization of the risk “is consistent with a
normal localized shutdown but is under representing
the additional possibility of larger amounts of air
entering FEl system as a result of the extended nature
of the much larger outages considered here.” Air in
FEI's system could move into premises previously
successfully relit snuffing the appliance pilot and
leaving the customer premise reliant on proper
functioning of the safety. This creates a similar situation
to re-pressurizing against an open meter valve (which
FEI would not do) although it would affect a smaller
population of premises. 8’

REL’s premise: Customers will be able to perform self-
relights correctly if encouraged to do so.

Safe relights require following instructions properly,
and many people may lack the competency and/or
language skills to do so.

102.

FEI's Rebuttal Evidence included photos of an explosion in Fort McMurray that occurred
upon ATCO Gas’ regasification following an outage.'®® The explosion, which occurred in a

neighbourhood that was “untouched by May’s wildfire”,'8° destroyed a house and did significant

184 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 31-32, 37; Exhibit B-50, RCIA IR3 58.1 and 58.2.
185 Exhibit B-46-1, Rebuttal Evidence to RCIA, pp. 31-34, 37; Exhibit B-52, BCUC IR3 111.1.

186 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 37.

187 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 39.

188 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 14.

189 Exhibit B-50, RCIA IR3 59.1.
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damage to neighbouring homes; no one was hurt because the homes were unoccupied at the
time. The explosion prompted a multi-million dollar class action lawsuit alleging that ATCO Gas
was negligent for allegedly failing to take the types of steps that FEI will be taking.'°® Keeping in
mind that FEI's restoration efforts would involve the entirety of the most populous and
developed region of British Columbia, the Fort McMurray explosions underscore the importance
of taking a measured and deliberate approach to the restoration of service that places a high
priority on public safety. The steps FEIl is planning to take are intended to mitigate the risk of

such events.1°1

103. FEl's customers share FEI's views on the importance of public safety. In surveys conducted
quarterly over a five year period, customers evaluated customer and public safety as 9.7 on a
scale where 1 is “not at all important” and 10 is “extremely important.” This score was
comparable to the results associated with perceptions about the importance of natural gas

service reliability.1%?

104. FEl submits that the P&R Plan, which the BCUC has determined to be in the publicinterest,
is a more appropriate basis for assessing the impacts of a potential no-flow event in this

proceeding.

(c) Anticipated Widespread and Lengthy Outage Has Very Significant Social and Economic
Impacts

105. It is to state the obvious that depriving the most populous and urbanized part of the
province of the most common source of space and water heating, and a major fuel for businesses
and industry, for two months or more will have catastrophic socio-economic consequences. The

PwC Report®®? uses three illustrative scenarios to identify the types of economic, social and

190 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 13 and Appendices A and B.
191 Exhibit B-52, BCUC IR3 113.1.

192 Exhibit B-46-1, Rebuttal Evidence to RCIA, p. 54.

193 Exhibit B-1-4, Application, Appendix B.
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environmental harm that can occur when gas supply is interrupted.'®* The scenarios did not

depend on cause, likelihood,®> or readiness.'®® In addition to cataloguing the types of potential

harm, PwC’s scenarios provide a clear directional indication that the consequences of a

widespread and prolonged winter outage will be severe.'®’

107. PwcC identified the key determinants of economic, social and environmental harm under
as being: (1) the breadth of an outage; (2) whether an outage is affecting an area that is a driver
of economic activity; (3) the duration of an outage; and (4) whether the temperature at the time

is above or below two thresholds, 16 degrees Celsius (Occupational Health & Safety (“OH&S")

19 Exhibit B-1-4, Application, p. 50; Exhibit B-15, BCUC IR1 65.6; Exhibit B-26, BCUC IR2 108.1.

195 pwC did not explore likelihood, beyond the broad qualifier of plausibility, because it is not related to the
magnitude of the potential financial, social or economic impact of a disruption event: Exhibit B-33, CEC IR2
119.1.

1% Exhibit B-19, CEC IR1 78.1.

197 please refer to RCIA Confidential IR1 27.1 (Exhibit B-23-2) which explains the basis for the scenarios used in
PwC’s assessment; see also Exhibit B-15, BCUC IR1 3.3 and 65.2; Exhibit B-20, Confidential CEC IR1 79.5; Exhibit
B-21, MS2S IR1 15.i and Exhibit B-26-2, BCUC IR2 107.2.

198 Exhibit B-1-3-1, Revised Confidential Application, Appendix B, p. 9; see also Exhibit B-19, CEC IR1 76.1.
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threshold) and 0 degrees Celsius (pipes or equipment freezing).1®® These are the primary inputs

in PwC’s modelling.

108. The PwC Report identifies key social and environmental impact of an outage in the Lower

veinian. I

109. Given the extent to which natural gas space and water heating contribute to FEI's Lower
Mainland load in winter,2% it is not realistic to assume customers can temporarily switch to
electric space and water heating during a no-flow event. Many people would lack financial means
to make the switch. Customers who had the financial means would quickly exhaust any local
inventory of portable space heaters, electric hot water tanks, and electric hot plates.?%*
Moreover, even if one assumes fuel switching of this kind is practicable or economical, the

province’s electrical grid would struggle to accommodate the load. The peak load on FEI's system

is roughly 1.5 times larger than BC Hydro’s peak generation capacity.?%

199 Exhibit B-1-4, Application, Appendix B, p. 4.

200 Exhibit B-1-3-1, Revised Confidential Application, Appendix B, p. 11.

201 Exhibit B-1-3-1, Revised Confidential Application, Appendix B, p. 11.

202 Exhibit B-1-3-1, Revised Confidential Application, Appendix B, p. 10.

203 Exhibit B-33, CEC IR2 101.1; see also Exhibit B-15, BCUC IR1 13.3.

204 Exhibit B-21, MS2S IR1 4iii.

205 Exhibit B-33, CEC IR2 101.2; Exhibit B-21, MS2S IR1 4iii; Tr. 1, p. 89, . 3 to p. 90, I. 7 (Sam).



Exhibit B-26-2, BCUC IR2 105.1.

Exhibit B-23-2, Confidential RCIA IR1 27.2.1.
Exhibit B-26-2, BCUC IR2 105.1; see also Exhibit B-16, Confidential BCUC IR1 15.6.
Exhibit B-1-3-1, Revised Confidential Application, Appendix B, p. 10.




111.  While individual inputs of the PwC scenarios do not perfectly align with the Lower

Mainland, the PwC report analysis aligns with what one would intuitively expect —i.e., that a no-

flow event resulting in a lengthy loss of supply to hundreds of thousands of Lower Mainland

G. APPROPRIATE RISK MANAGEMENT IS TO MITIGATE KNOWN CATASTROPHIC HARM
ASSOCIATED WITH PLAUSIBLE EVENTS

112. As described below, Guidehouse, JANA and PwC all agree that the appropriate risk
management approach in cases like this one where consequences from a plausible event are
known to be unacceptably severe is to mitigate the consequences to tolerable levels irrespective
of calculated probabilities of the triggering event. The BCUC has taken this approach in the

context of dam safety, and should do so here as well.

(a) Guidehouse, JANA and PwC United on Appropriate Risk Management Approach

113. Although JANA calculated the cumulative probability of a no-flow event at FEI's request,
JANA emphasized that unacceptable consequences from a plausible event justifies mitigation

steps regardless of calculated probability. JANA’s paper Managing Low Probability — High

210 Exhibit B-1-3-1, Revised Confidential Application, Appendix B, p. 9; Exhibit B-15, BCUC IR1 65.5. PwC cites a
number of operational outages associated with a disruption event that exceed 6 weeks in duration (e.g.,
Enbridge T-South Rupture, TC Line 100 Explosion and Fire): Exhibit B-16-2, Confidential BCUC IR1 15.2.

211 Exhibit B-26-2, BCUC IR2 107.2.
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Consequence Pipeline Risk explored the management theory in relation to pipeline risk,

explaining the approach in the case of low probability-high consequence risk as follows:21?

When we land in Quadrant IV, what we must do is 1.) Accept that we cannot
predict what will happen, or when; 2.) Reject all narratives and projections that
try to tell us what will happen and when; and 3) Work towards mitigating the
consequence of such an occurrence.

The fourth quadrant, then, as defined by Taleb, is about the areas in our domain
(in our case, pipelines) where our knowledge is limited AND that limitation has the
capability to result in an event of high consequence. Also, while we may know the
probability of an event occurring, due to the complexity of the system, we will not
be able to predict it in terms of where and when. This need not imply that we need
to be a victim of the situation. We can take action to change our risk position.

114. PwC similarly distinguished the present resiliency investment decision from a typical risk
management decision. In essence, when consequences are less severe such that one can live
with them, one can afford to give weight to the likelihood of occurrence, or undertake risk-
adjusted spending. In a circumstance where one cannot accept the outcome, the outcome should

be mitigated until it is acceptable. PwC states:?!3

Natural gas disruption represents “black swan” events that are of an unforeseen,
binary nature that either happen or they don’t. For this reason a probabilistic or
risk adjusted approach is not applicable and system resiliency investment
decisions should be considered on the basis of total potential impact that may
occur in the event of disruption.

115. Guidehouse concurs, referencing the work of Zuppinger and the Project Management

Institute (“PMI”):224

Black swan events, although improbable, are not impossible and if the
consequence is too severe to be tolerated, the risk must be managed effectively
so that they do not take us by surprise. Probability is important, but can be

212 Exhibit B-32, BCOAPO IR2 2.3.
213 Exhibit B-15, BCUC IR1 3.4.

214 Exhibit B-28, RCIA IR2 31.2. See also: Exhibit B-28, RCIA IR2 34.3. See Assessing Risk is it a Black Swan, 2012.
https://www.pmi.org/learning/library/assessing-risk-black-swan-fukushima-6084.



https://www.pmi.org/learning/library/assessing-risk-black-swan-fukushima-6084
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misleading in risk assessment by creating biases that convince of the unlikeliness
without understanding the real severity of the risk in question.

116. Guidehouse draws an analogy between resiliency investments and insurance, where the
probability of an event occurring “can cloud” decision making: “We do not purchase insurance
based on a probability adjusted basis. We purchase insurance based on whether or not we can
tolerate the consequences of the event.” 2> That is, people purchase earthquake insurance or
fire insurance annually because they cannot afford the consequences of an earthquake or fire,

not because there is a high probability of an earthquake occurring within the next year.

(b) The BCUC Has Applied this Risk Management Approach With Dam Safety

117. The BCUC has similarly accepted investments in dam safety on the basis that: (1) the
initiating event can occur (based on a review and assessment of historical information); and (2)
the resulting consequences of a failure occurring in response to an occurrence of the initiating
event would be unacceptable. FEI provided a number of examples of BCUC decisions related to
dam safety?!® which indicate, in particular, unwillingness on the part of the BCUC or industry
standards organizations to accept unmitigated catastrophic risk of dam failure based on a

probabilistic analysis showing that the event has a low probability of occurrence.?!’

118. The FortisBC Inc. (“FBC”) Corra Linn Dam Spillway Gate Replacement Project is one
example.?'® In order to establish the possibility of a large flood or seismic event, as part of this
proceeding, FEI provided an analysis of historical data to estimate the magnitude of design
seismic or design flood events. There was no evidence, nor was there any discussion in the BCUC
decision of the cumulative probability of the initiating event over the life of the Corra Linn dam

or spillway. Similarly, in this proceeding, FEI has identified historical incidents over the life of the

215 Exhibit B-28, RCIA IR2 31.2. Exhibit B-18, BCSEA IR1 2.1; Exhibit B-15, BCUC IR1 10.8.

216 E g., FortisBC Inc. (FBC) - Corra Linn Dam Spillway Gate Replacement Project (2017); BC Hydro - WAC Bennett
Dam Riprap Upgrade Project (2016); BC Hydro - John Hart Generating Station Replacement Project (2013); BC
Hydro - Ruskin Dam and Powerhouse Upgrade Project (2012); and BC Hydro - Hugh Keenleyside Spillway Gates
Project (2010).

217 Exhibit B-39, BCUC Panel IR1 4.1.

218 Exhibit B-39, BCUC Panel IR1 4.1.
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T-South system where there has been a loss of gas supply, with the most significant being the T-

South Incident in 2018.21°

119. A no-flow event occurring in winter will, without question, result in a lengthy Lower
Mainland outage. A winter outage affecting hundreds of thousands of people is, like a dam
failure, capable of leading to injury or death and serious economic harm. A similar risk

management approach should be applied.

H. REASONABLE HARM MITIGATION MEANS OUTLASTING A 3-DAY NO-FLOW EVENT
WITHOUT A WIDESPREAD PROLONGED SHUTDOWN

120. The potential duration of a winter no-flow event on T-South is effectively a moot point
today from the standpoint of maintaining uninterrupted service to the Lower Mainland, since FEI
will shut down the system within hours of the event. However, the potential duration of a no-
flow event becomes very important when planning to mitigate the risk of catastrophic outcomes
from a no-flow event to tolerable levels. There is a solid empirical basis for targeting, at a
minimum, being able to withstand, and recover from, a 3-day no-flow event on the T-South
system without having to shut down portions of FEI's distribution system or otherwise lose
significant firm load. Meeting this target will not mean eliminating the risk - a supply disruption
could be longer than three days or the triggering event could occur in a location that leaves
insufficient time to respond - but targeting three days does mitigate the risk substantially. FEI

encapsulated this assessment in what it termed, only as convenient shorthand, the MRPO.?%°
121. The evidence supporting a minimum 3-day period includes:

. The T-South Incident no-flow period lasted 2 days despite Westcoast’s response

efforts being hastened by the following favourable circumstances:

219 Exhibit B-39, BCUC Panel IR1 4.1.

220 Exhibit B-1-4, Application, p. 35. The MRPO is not a general planning standard: Exhibit B-15, BCUC IR1 8.1 and
8.2; Exhibit B-17, BCOAPO IR1 1.5. FEl is also not seeking approval of the MRPO in principle or for general
application, and regardless, such approval is not required: Exhibit B-32, BCOAPO IR2 4.6; Exhibit B-26, BCUC
IR2 72.5.
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> The incident occurred in an road-accessible location near Prince George??;

> The weather conditions in October 2018 were favourable for performing

the work, the temperature was mild and there was no snow???; and

> Westcoast was able to determine quickly that the rupture only affected
one of the two lines, such that Westcoast was able to get clearance from

its regulator quickly to resume flows on the other line.??3

Many parts of the T-South system are more remote, accessible only by long roads
that are less well maintained in winter. FEI's assessment is that “the very real
potential exists under somewhat less favourable conditions for a ‘no-flow’” supply

emergency to last three days, and it could conceivably last longer.”?2*

. Industry data compiled by JANA shows that it is typical for three days to be
required to restore service after an integrity-related disruptions. JANA concluded
that any rupture of a 30” or 36” NPS transmission pipeline, ignited or not, would
be expected to result in an outage of at least two days duration and most likely

three days or greater followed by some period of reduced capacity on the lines.??®
. A recent cyberattack on Colonial Pipeline prompted a six day outage.

122. Planning based on a lesser duration no-flow event (e.g., 2 days vs. 3 days) would reduce
the time FEl has before it is forced to initiate a controlled shutdown so as to forestall an
uncontrolled shut-down. This materially increases the likelihood of significant loss of load. A no-

flow event could, of course, last longer than three days, which is why FEI has characterized 3-

221 Exhibit B-1-4, Application, p. 52.

222 Tr.1,p.81,1.8top.821.2(Sam).

223 Exhibit B-1-4, Application, p. 52.

224 Exhibit B-1-4, Application, p. 52; Tr. 1, p. 71, Il. 20-25 (Sam).
225 Exhibit B-26, BCUC IR2 68.2.
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days as a reasonable minimum and sees benefit in having the resiliency margin afforded by the

“third Bcf” that will enable FEI to withstand a longer no-flow event.
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PART FOUR: STORAGE, PIPELINE AND LOAD MANAGEMENT ALTERNATIVES

A. INTRODUCTION

123. FEl used a structured two-step alternatives analysis framework, shown in Figure 4.1
below, to assess feasible project alternatives to mitigate the known consequences of a winter T-
South no-flow event. Step 1 (addressed in this Part of this Final Submission) assessed potential
storage, pipeline and load management alternatives.??® Step 2 (addressed in Part Five of this

Final Submission) assessed the optimal sizing of storage and regasification.

Figure 4-1: Two-Step Alternatives Analysis

*  Automated Metering Infrastructure

(AnI
Step 1 - Alternatives assessed against * Di“:r:if'y pipeline supply [e.g- T-South,
Sorepning of feasibility and ability to mest Gorge, SCP to King svale, SCP to
Fegsible AMarnatives project objectives Huntingdan}

= Oesystem underground storage
On-system LNG storage at a new site
# At least ¥ Bef storage at Tilbury

Appropaiate size of stofage and
regacification assessed against
Sfep 2 — 1. Functicnality = 2 BofStorage Tank at Tilbury
Evaluation of On-System LNG . Exonomies of Scale - 3 Bof Storage Tank at Tilbury

Sterage Options at Tilbury *  Regasification equal to or less than 300 MMl day

Preferred Option

3 Bef Tank with 800 MMcf/day Regasification

124. The Step 1 assessment demonstrated that more on-system storage and regasification
capacity at Tilbury is the only practical and effective way for FEI to avoid a widespread and

prolonged winter outage, or alternatively to materially reduce the scale of the outage.

226 Exhibit B-1-4, p. 77. The Table omits off-system storage from the list of options as FEl determined it was not a

feasible alternative. In Part Four, Section C (b) of this Submission, FEI explains why off-system storage is not a
feasible alternative as it would not prevent or limit a winter outage.
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125. The subsections in this Part demonstrate the following supporting points:

. First, FEI's Step 1 alternatives analysis was comprehensive, with options
encompassing all three major elements of a resilient system; namely: (1) storage;
(2) pipeline diversity; and (3) load management tools. FEI considered the options
in terms of feasibility, effectiveness in mitigating the identified risk and

compatibility with FEI's optimal supply portfolio.

J Second, pipelines and load management tools, while complementary to on-
system storage, are not practical and effective solutions to avoid or limit the scale

of the outage that will occur upon a winter no-flow event on T-South.??’

J Third, other scenarios identified by participants are impractical and would be

insufficient to avoid or limit the scale of the Lower Mainland outage.

B. FEI ASSESSED VARIOUS OPTIONS FOR FEASIBILITY, EFFECTIVENESS AND COMPATIBILITY
WITH OPTIMAL SUPPLY PORTFOLIO

126. As depicted in Figure 4.1 above, FEI's Step 1 analysis was comprehensive. FEl considered
all of the potential storage, pipeline and load management options identified by FEI and

Guidehouse that would contribute to the resiliency of FEI's system.??8 Specifically:

Additional on-system LNG storage at Tilbury
On-system underground storage in the Fraser Valley
Additional on-system LNG at a new site

Additional off-system storage (e.g., JPS / Mist)

AMI

Four potential regional pipeline developments

127. FElanalysed the options from the perspective of feasibility, effectiveness in mitigating the

identified risk and compatibility with FEI's optimal supply portfolio.

227 Exhibit B-32, BCOAPO IR2 4.2.
228 Exhibit B-4, Workshop Presentation, slide 30.
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Resiliency Is the Product of a Unique Combination of Pipeline Diversity, Ample Storage
and Load Management

FEI's Step 1 analysis recognized that, conceptually, resiliency of a utility system is derived

from a circumstance-specific combination of diverse pipelines and supply, ample storage and

load management.

129.

exp

of t

FEI depicted this concept in the Venn diagram reproduced below.??® Mr. Chernikhowsky
lained that “employing multiple complimentary solutions allows one to move to the centre

hat Venn diagram where you can achieve resiliency in the most optimal and cost-effective

manner.”?3% He added: “As the utility on the west coast of British Columbia, with most of our load

in the Lower Mainland and on Vancouver Island, we have some unique considerations that don’t

nec

essarily apply to utilities in Alberta or Ontario, for example.”?3!

Ample
Storage
Diverse \GETS
Pipelines & T
Supply

Source: Figure 3-2, p. 28 of the Application

Resiliency comes from controllable physical infrastructure and not
contracts that are expected to be suspended during emergencies

130. Guidehouse’s Mr. Moran, like Mr. Chernikhowsky, emphasized that “[t]here is no one-

size-fits-all answer to improving resiliency.”?3? In light of the specific risk facing FEI (loss of most

of FEI's supply due to a disruption on the T-South system), he highlighted supply-side solutions

inp

articular:

229

230

231

232

Exhibit B-4, Workshop Presentation, slide 12.
Tr. 1, p. 30, I. 7 to p. 31, I. 18 (Chernikhowsky).
Tr. 1, p. 31, I. 21 to p. 32, I. 5 (Chernikhowsky).
Tr. 1, p. 120, Il. 22-23 (Moran).
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Resiliency solutions need to be customized to the specific resiliency need. And so
we need to think through, okay, what is the source or what is the cause of the lack
of resilience? And in the case of FEl, it's a single point of failure risk on the T-South
pipeline. And so we need to think through a balance portfolio of capabilities. You
know, the ability to maintain system pressure, provide customers with supply
must factor into the resiliency solution that is that meets the needs of the Lower
Mainland system, the overall FEI system.?33

131. Mr. Moran used the following slide to depict how pipeline and storage infrastructure can
contribute to a resilient gas distribution system.?3* FEI's Step 1 alternatives analysis included all

of these approaches for building resiliency.

How can a gas distribution company achieve resiliency?
An understanding of the source of resiliency and its benefit is critical to developing
a resilient system

Benefits of Resiliency Across the Four Phases

« Anatural gas utility can Characteristic Preparation Withstanding Recovery Adaptation
achieve resiliency by creatinga  ynderground Reduces exposureto  Minimizes impact of va va
supply, transportation and Infrastructure threat potential disruptions
distribution portfolio of assets

Looped and Parallel . . . : .
(both contracted and T&D Network Improves deliverability in the event of regionally isolated gas network disruptionn

owned/operated) that features
diversity and redundancy with Highly networked
reduced reliance on a sing|e pipeline Reduces risk of supply disruption Provides alternative to access upstream supply

point of failure transmission system

« On-system resources such as
on-system storage provide a Off-System Storage
wide range of resiliency
benefits and offer direct,

Augments production volumes to serve

demand during periods of high usage Provides alternative access to upstream supply

Provides operational

operational control to natural On-Sygtem Storage Provides on-site Balances supply and control to manage an Facilitates supply-side
tarar Capacity reserve and injection  demand fluctuations diversity
gas utilities upstream disruption
)\ Guidehouse [T — 7

(b) Resiliency Portfolio Should Dovetail With an Optimal Supply Portfolio

132. FEl's Step 1 alternatives assessment recognized that, just as FEI's ACP combines assets
with distinct attributes to meet the shape of FEI's load profile, a portfolio approach to resiliency
provides a cost-effective means of achieving resiliency.?*®> The optimal resiliency portfolio should
align with the optimal gas supply portfolio, rather than driving sub-optimal gas supply

decisions.23%

233 Tr. 1, p. 140, Il. 2-12 (Moran).

234 Exhibit B-5, slide 7.

235 Exhibit B-19, CEC IR1 18.1.

236 Exhibit B-4, Workshop Presentation, slide 35.
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133. The following slide from the Workshop depicts how a solution like on-system LNG storage
is well-suited to respond immediately to a critical emergency, enhancing the survival of FEI's
system (i.e., Phase 1 of the T-South Incident), but has limitations in addressing long-term capacity
shortfalls or long-duration issues (i.e., Phases 2 and 3 of the T-South Incident).?3” In contrast,

expanded pipeline diversity is better suited for long duration restricted flow events.?38

FEI's Optimal “Resilient” Portfolio

achieved economically ay:

*  Market Area Storage
/7~ * Increased on-systen storage/ vaperization
‘ +  Load Management Tool

‘ Resiliency for shorter duration load requirements

*  Commercial Arrangaments (Capacity Recall)

V( ‘ Resiliency for longer duration load
M .:” requirements achieved economically by
\'J\w ( splitting optimal capacity between existing and
M‘,ﬂ/\; I new pipelines

LNov 1.Dec 1Jan 1Feb 1.Mar 1-Apr lMay 1dun  LJul  lAug  1Sep 1.0ct

Daily Peak Demand =)

Optimal resiliency portfolio should align with optimal gas supply portfolio, rather than driving
sub-optimal gas supply decisions

134. Mr. Sam, FEI's Executive Vice President Operations and Engineering, explained the above

slide as follows:

If I move to slide 35, we've talked about an optimal portfolio from a gas supply
perspective and that is effectively using storage to manage your peaks and
interruptible load to manager [sic] the demand peaks and using current pipeline
capacity for longer duration supply. That methodology holds the same when
planning for a more resilient portfolio.

The most cost-effective solution in our situation is a balance of the three tools of
load management, storage and pipeline capacity. For example, to build a storage
tank farm to compensate for the long-term pipeline issue is not economical, when
one considers the volume of gas that would need to be supplied by this storage.
Building a second pipeline system to manage a peak load event is also not cost-

237 Exhibit B-19, CEC IR1 18.1.
28 T.1,p.162,II. 17-21.
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effective, as I've shown earlier. And load management tools like AMI can help
minimize the impact to customers through the potential avoidance of a shutdown,
or limit the shutdown, but only if there is adequate time available to assess,
analyze and implement the plan.

In conclusion, for a short-term resiliency event, they are most economically
managed by storage tools and load management tools, while resiliency for longer
duration pipeline concerns need to be achieved by splitting an optimal capacity
between existing and new pipelines.?3°

135. At the Workshop, Mr. Moran of Guidehouse echoed that, “[s]torage assets are efficient
for short duration supply disruptions and peak shaving applications. The pipelines offer a longer

duration and they are more efficient for longer deliverability applications.”24°

136. The TLSE Project is aimed at avoiding the outage that will otherwise occur almost
immediately following a winter no-flow event on T-South by bridging the no-flow period, or
alternatively reducing the scale of the outage by buying FEI time to tailor the shut-down
response.?*’  The supply it will provide is finite, but it is immediately available and does not
depend on the physical or contractual availability of alternate pipeline capacity upstream of FEI's
system.?*?> The TLSE Project is one key element of an overall portfolio of resiliency measures.
AMI, which is being proposed for non-resiliency reasons, offers additional load management
capability, and will shorten the restoration time should the TLSE Project prove insufficient to
outlast the no-flow period. Any potential future extension of the SCP would add pipeline diversity
and improve FEl's ability to manage subsequent partial supply constraints (e.g., Phases 2 and 3

of the T-South Incident).

2% Tr.1,p. 164, 1. 26 to p. 166, |. 1 (Sam). See also: Tr. 1, p. 30, |. 7 to p. 31, I. 18 (Chernikhowsky).
240 Tr. 1, p. 131, Il. 19-23 (Moran).

241 Exhibit B-15, BCUC IR1 14.5.

242 Exhibit B-19, CEC IR1 18.1.
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C. STORAGE AT TILBURY IS THE ONLY PRACTICAL AND EFFECTIVE OPTION FOR MITIGATING
THE KNOWN CONSEQUENCES OF A WINTER NO-FLOW EVENT

137. The evidence discussed below demonstrates that, among the various load management,
pipeline and storage options considered, additional on-system storage at Tilbury is the only
practical and effective way to prevent hundreds of thousands of Lower Mainland customers

losing gas service on Day 1 of a winter no-flow event.?43

(a) Additional On-System Natural Gas Storage at Tilbury Is Feasible, Within FEI’s Control
and Highly Responsive

138. As discussed below, additional on-system storage will provide FEI with unique resiliency
benefits, as it is both within FEI’s control and highly responsive.?** In practice, the practical and
most beneficial on-system storage option is to add both regasification capacity and a larger tank

at the existing Tilbury site.

The Unique Benefits of On-System Storage: Control and Responsiveness

139. Guidehouse observed that “on-system storage is the most effective means of risk
management for FEI to mitigate the risk of an upstream supply disruption.”?*> At the Workshop,
Mr. Moran emphasized the control and responsiveness provided by on-system storage when

compared to other infrastructure:4®

On-system storage, unlike upstream transportation, unlike line pack, unlike off-
system storage, on-system storage gives FEl control, and huge responsiveness.
Specifically what that means is, in the event of a significant upstream supply
disruption, the on-system storage is a tool that helps mitigate the potential for
hydraulic collapse, and a loss of the entire system [..]. And so, in terms of
mitigating the consequences of an upstream supply disruption, it's really only on-
system storage from the perspective of efficacy and availability that offers a
remedy to the single point of failure risk that we're trying to mitigate, that is really
the source of the lack of resiliency on the Lower Mainland system, on FEI.

243 Exhibit B-32, BCOAPO IR2 4.2.

244 Exhibit B-32, BCOAPO IR2 4.5.

245 Exhibit B-1-4, Application, Appendix A, p. 46; see also Tr. 1, p. 140, II. 16-21 (Moran).
246 Tr.1, p. 134, 1. 16 to p. 135, . 5 (Moran).
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140. Mr. Moran also stated:2%’

On-storage system capacity offers a unique set of resiliency benefits. First off, it's
on-site, so it's an amount of storage that is impervious to upstream supply
disruptions. So the ability to store, amount of volume, and inject it, we'll call it the
deliverability or the vaporization. That enables the natural gas utility to prepare
for potential resiliency event.

On-system storage also can balance supply and demand fluctuations, you know,
across the day enough to meet peak demand or during periods of extreme
seasonal demand. And then very importantly, it provides operational control to
manage an upstream disruption. Earlier Mr. Doyle Sam talked about the
implications of a hydraulic collapse on the system. On-system storage can -- it's a
significant benefit in enabling the natural gas utility to order a controlled
shutdown because that storage and that vaporization, that deliverability is
actually on the system.

141. One of the key benefits of on-system storage is that it “buys time” for FEIl to gather
information, assess the situation, and either avoid a significant outage altogether or initiate a
controlled shut-down that minimizes overall harm. It is far more likely, with the TLSE Project,
that portions of the system will not require isolation and will remain fully pressurized and
functional when gas flows on T-South resume, permitting uninterrupted service to the customers

in those areas.

New Tilbury Facility Is the Practical and Most Beneficial On-System Storage Option

142. One of FEI's Step 1 alternatives was to site on-system storage elsewhere on FEI's system.
Constructing an underground on-system storage facility in the Lower Mainland is a non-starter,
for a variety of reasons.?*® As discussed below, there are significant advantages to siting on-
system LNG storage at the existing Tilbury facility, relative to other locations in the Lower

Mainland or Interior.

247 Tr.1,p. 114, 1. 12 to p. 115, . 5 (Moran).
248 Exhibit B-15, BCUC IR1 16.12.
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143. First, using the centrally-located Tilbury facility site provides greater resiliency benefits
compared to a site at the periphery of the Lower Mainland system (e.g., near Huntingdon).?4°
The Tilbury facility is in a “very good” location hydraulically because the site is near: (1) existing
major transmission pipelines that head north from the Tilbury Valve Station delivering gas to
Richmond and Vancouver; (2) other large pipelines that deliver gas from Tilbury eastward toward
the rest of the Lower Mainland; and the major demand centers of Metro Vancouver and

Surrey/Delta.?*0,

144. Second, locating a new facility at Tilbury avoids a number of significant costs. It will allow
FEI to take advantage of existing liquefaction at the site, avoiding a very significant capital cost.?>!
A new facility site would also require new land acquisition, site preparation, power, and pipeline
infrastructure in excess of what is required for the TLSE Project.?®? There is lower construction
cost risk at Tilbury, since the completion of the Tilbury 1A tank has provided FEI with a seismic

understanding of the site, and has facilitated early engineering for the 3 Bcf tank.?°3

145. Third, as explained in the Workshop, and depicted in the slide reproduced below, locating
the TLSE Project at Tilbury in the Lower Mainland provides over 1,500 km of pipeline resiliency
benefits for the Interior Transmission System.?>* By contrast, locating on-system storage in the

Interior would not provide the same benefits for the Lower Mainland.

249 Exhibit B-15, BCUC IR1 16.18.

250 Exhibit B-15, BCUC IR1 24.3 and BCUC IR1 16.18.
21 Tr.1,p.171,25to p. 172, 1.9 (Sam).

252 Exhibit B-15, BCUC IR1 16.18.

253 Exhibit B-24, Sentinel IR1 77.

254 Exhibit B-4, Workshop Presentation, slide 46.



146.

-74-

Resiliency Benefits for the Interior Transmission System

Provides over 1,500 km of pipeline resiliency benefits
if any one pipeline is unavailable

Station 2 Hub

xT-South Pipeline Alberta
! AECO Hub
Savona ,—x—b. Kelowna
x TC Energy
Kingsvale
Soy ?(\l /
they, Yahk
CrOSS, x
Oliver Southern
Crossing O
Huntingdon Tilbury Kingsgate
800
MMcf/day

Mr. Chernikhowsky explained:2>®

In fact, this is where I'd like to dispel the perception that the TLSE project solely
benefits customers in the Lower Mainland Region. In reality, it will provide
improved resiliency for customers all the way from Vancouver, to Kelowna, to
Cranbrook. And that's because it would allow us to lose supply from any one gas
transmission line in the Interior, and yet still be able to meet customer demand
for the vast majority of the year. And that is what we're showing on the slide.

Those red x's represent a pipeline path that is out of service. Now, to be clear, it's
not intended to say that the system can survive with all of the lines out of service,
but rather if any one of those pipelines were out of service, for either planned or
unplanned reasons, the capacity provided by the TLSE project would allow us to
augment the system gas flows through the displacement process that Shawn [Hill,
Director Gas Supply] just described. So by supplying more gas into the Lower
Mainland, more gas would be available in the Interior. Effectively, the gas in the
Interior would stay in the Interior, and be rerouted to supply load in that area.
While at the same time the Lower Mainland load is temporarily supplied from the
storage at Tilbury.

So, if you could only build one resiliency project, either one in the Interior, or one
in the Lower Mainland, then the Lower Mainland makes much more sense
because it allows you to address resiliency for both areas at once. And further,

25 Tr.P. 186, I. 23 to p. 188, I. 12 (Chernikhowsky); see also Tr. 1, p. 48, II. 2-9 (Hill).
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between the resiliency already provided to Vancouver Island through the Mt.
Hayes facility, the addition of the TLSE will basically allow us to provide resiliency
for all our customers in our major customer service areas.

(b) Contracting for More Off-System Storage Would Not Prevent or Limit a Winter Outage

147. As part of the Step 1 analysis, FEI considered the potential to avoid or materially reduce
the scope of the expected outage by acquiring more off-system storage at JPS and Mist, the two
underground storage facilities in the Pacific Northwest region.?*® These facilities serve an
important function in normal operations, balancing customer loads during both the summer and
winter; however, acquiring additional off-system storage would not prevent or mitigate the

catastrophic consequences of a winter T-South no-flow event.??

148. Guidehouse explained that off-system storage inherently provides less resiliency to an
LDC than on-system storage”, simply by virtue of being dependent on the transmission system
for delivery.?°®8 Mr. Moran also observed that, in the case of FEl, acquiring more off-system
storage would mean “subscribing to transportation or storage capacity on the same set of assets
[JPS and Mist], and given that there's just a lack of diversity of deliverability assets, across storage
and transportation, that there's just limited opportunities to execute in a way that's meaningful

to strengthening resiliency.”%>°

149. The problem goes beyond that:

J As described in Part Three, Section D, JPS and Mist gas is physically unavailable to
FEI during a winter disruption on the T-South system, regardless of any contractual
rights. Acquiring further storage capacity at JPS and Mist would thus not mitigate

FEI’s exposure to widespread outages following a winter T-South no-flow event.?6°

256 See Exhibit B-1-4, Application, Figure 3-18 which depicts the location of these.
257 Exhibit B-1-4, Application, p. 69.

258 Exhibit B-1-4, Application, Appendix A, p. 14.

259 Tr. 1, p. 133, II. 3-12 (Moran).

260 Exhibit B-15, BCUC IR1 16.14.
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J Although gas can physically flow northwards in the non-winter months, FEl's
ability to access supply from the US Pacific Northwest during non-winter periods
is still predicated on voluntary mutual aid assistance.?®! The provision of mutual

aid will always be contingent upon a utility first meeting its own needs.2%?

J In any event, FEI's ability to contract for additional gas storage at JPS and Mist is
also increasingly in question.?®3 JPS and Mist have been fully contracted since 2013

and the cost of off-system storage has steadily increased.?%

150. Increasing LNG storage at Tilbury through the TLSE Project represents for FEI what JPS
and Mist are for utilities in the Pacific Northwest — on-system storage accessible even during a

disruption to upstream supply.?®®

(c) Load Management: AMI Is Complementary to TLSE Project, Not An Alternative

151. FEl's Step 1 analysis considered the potential for AMI, as a load management tool, to avoid
or mitigate the Lower Mainland outage that will occur on Day 1 of a winter no-flow event on T-
South. As discussed below, AMI is complementary to the TLSE Project, but is not a true

alternative.

152. AMltechnology will allow FEI to monitor, in near-real time, the performance of all stations
throughout FEI's system and automatically shut-off customer meter valves.?®® AMI does add
resiliency in the sense that it: (1) improves FEI's response time when shutting-down the system,

thereby mitigating the risk of an uncontrolled system pressure collapse; (2) offers greater

261 See also, Exhibit B-19, CEC IR1 25.1 which explains why expanded storage at JPS and Mist does not rectify the
underlying factors that make off-system storage a poor resiliency solution for FEI.

262 Exhibit B-15, BCUC IR1 16.16.

263 Factors affecting contracting additional storage include increasing demand charges and limited opportunities

for the expansion of off-system storage capacity: see e.g., Exhibit B-46.1, Exhibit B-19, CEC IR1 25.1 and 25.2.

264 Exhibit B-15, BCUC IR1 46.1.

265 Exhibit B-24, Sentinel IR1 45.

266 Exhibit B-15, BCUC IR1 16.1.
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potential to scale the load shedding to match any remaining supply; 267 and (3) as discussed in

Part Three, Section F above, accelerates aspects of the outage restoration process. However,

AMI does not add supply. Mr. Moran stated at the Workshop, for instance:

Industrial curtailment and demand response measures. These are very important
measures in order to -- (inaudible) when thinking through how to respond to a
significant supply disruption and bringing down the system by lowering demand,
lowering the required pressure support and hopefully preventing hydraulic failure
and collapsing the entire system. A curtailment and demand response are not the
same thing as supply. They are tools to mitigate the consequences of a supply
disruption, but they don't help provide supply as a means of conjuring [sic] that
upstream supply disruption.268

153. Asdiscussed in Part Three above, the current facilities at the Tilbury site are only capable
of serving 17 percent of the peak Lower Mainland load, and there is also a significant shortfall in
a normal winter. In other words, adding AMI without addressing the supply shortfall means that
the majority of Lower Mainland customers would still lose service on the first day of a winter no-
flow event. Even with AMI, it would take over two months to fully restore service to the Lower

Mainland.

154. The TLSE Project will make AMI far more effective as a resiliency tool. TLSE Project
provides FEI with the time to use near real-time system demand and supply information to delay
load shedding or scale and refine its response to minimize harm. FEI will be able avert an

uncontrolled pressure collapse in almost all situations.?%®

(d) None of the Four Pipeline Options Could Prevent a Widespread Lower Mainland Outage

155. FEl's Step 1 analysis also examined the four different regional pipeline options that have
been discussed in the industry: (1) an SCP expansion to T-South at Kingsvale; (2) an SCP expansion

to Huntingdon; (3) a T-South expansion; and (4) the Gorge Expansion project in Oregon. Figure

267 Exhibit B-15, BCUC IR1 16.1 and 16.2.

268 Tr.1,p.133,1. 26 to p. 134, I. 6 (Moran). See also: Tr. 1, p. 157, |. 24- p. 159, I. 17 and p. 100, I. 25 to p. 101, I.
3 (Sam).
269 Exhibit B-26, BCUC IR2 69.1.
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4-4 of the Application, reproduced below, shows these potential regional pipeline expansions.?”®
The evidence discussed below demonstrates that, while the extension of SCP would provide
beneficial pipeline diversity, none of the pipeline options could avoid a widespread Lower
Mainland outage on the first day of a winter no-flow event.

Figure 4-4: Potential Regional Pipeline Infrastructure Expansions
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Contracting More Capacity on Expanded T-South Would Not Help During No-Flow Event

156. T-South, although consisting of twin pipelines, operates as a single system in the same
right-of-way. FEIl expects that any future T-South expansions would maintain this model.?’* Mr.

Moran of Guidehouse observed that contracting for more capacity on the T-South system “would

270 Exhibit B-1-4, Application, Figure 4-4 (p. 85).
271 Exhibit B-1-4, Application, Section 4.3.4.2.
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not be strengthening resiliency.”?’2 A T-South system expansion leaves FEl exposed to the current

single point of failure risk.2’3

Gorge Capacity Expansion Would Leave FEI Exposed

157. An expansion of the NWP Gorge pipeline in Oregon would not avoid or mitigate the
known consequences of a winter no-flow event on T-South.?’* As discussed in Part Three, Section
B above, in normal operations gas physically flows southbound across the border and cannot flow
northbound in winter. FEI’s access to supply from the US Pacific Northwest relies on displacement
or notional deliveries, which are premised on uninterrupted flows southbound on the T-South
system. A winter no-flow event on T-South would thus prevent FEI from making use of any new

NWP Gorge capacity through displacement.?”>

SCP Extensions Could Not Prevent Widespread Outages in a Winter No-Flow Event

158. The two SCP extension projects are routing options being considered for FEI's Regional
Gas Supply Diversity (“RGSD”) project, which if pursued would be unlikely to be in service before
2030.27% While the construction of either of these options would be beneficial from a resiliency

standpoint, neither would eliminate the need for the TLSE Project.

159. The expansion of SCP to Huntingdon would provide a new separate path to the Lower
Mainland, while extending the SCP to Kingsvale would help maintain supply to the Lower
Mainland in the event that an incident on T-South occurred north of Kingsvale.?’”” However, in
order for an SCP extension to avoid hundreds of thousands of Lower Mainland customers losing
service on the first day of a winter no-flow event on T-South (i.e., provide the same benefit that

new on-system storage will provide), FEI would need to hold double the pipeline capacity it

272 Tr.1,p. 132, 1. 23 to p. 133, .2 (Moran).

273 Exhibit B-33, CEC IR2 106.2.

274 Exhibit B-1-4, Application, pp. 86-87.

275 Exhibit B-1-4, Application, pp. 86-87; Exhibit B-15, BCUC IR1 16.5.
276 Exhibit B-1-4, Application, pp. 88.

277 Exhibit B-1-4, Application, p. 87. All of the gas from SCP would have to travel on that 172 km segment of the
T-South system to reach the load centre in the Lower Mainland.
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requires for ordinary operations. Significant pipeline capacity would remain unused except

during a winter no-flow event. This is illustrated in the following Workshop slide.?’®

Pipelines Can Provide N-1, But Costly Supply

Pipeline Capacity to Meet
N-1 Criteria

Pipeline Capacity to Handle Pipeline Capacity to Handle
Peak Day Requirements Peak Day Requirements

Daily Peak Demand
Daily Peak Demand

W

Now 1-Dec 1-Ja ul 1-Aug 1-5ep 10 “Nov  1-Dec 1-lan 1-Feb 1-Mar 1-Apr  1-May L-Jun 1-pé 1-Aug 1-5ep 1-Oct

Pipelines are an important solution, but relying solely on pipelines to improve resiliency
would drive inefficient and uneconomic supply outcomes
160. It might not even be feasible to build a new SCP pipeline extension big enough so as to be
able to, on its own, serve most of the Lower Mainland load during a winter no-flow event on the
T-South system.?’® Regardless, it would not be cost-effective.?8° FEI would incur significantly
higher annual costs holding that much pipeline capacity compared to its optimal supply portfolio

under the ACP.281

161. This is a good illustration of the merits of a portfolio approach to resiliency, discussed
briefly in Part Four, Section B. On-system storage (i.e., the TLSE Project) is best suited to serve
Lower Mainland load during a short duration no-flow event. Splitting the optimal amount of

pipeline capacity (as defined by the Annual Contracting Plan) between the T-South system and

278 Exhibit B-4, Workshop Presentation, slide 33.

279 Exhibit B-15, BCUC IR1 16.9.

280 Exhibit B-15, BCUC IR1 16.3.

281 Exhibit B-1-3, Confidential Application, pp. 90-91.
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the new pipeline would then limit the potential risks associated with longer-term partial

constraints.

D. ADDING REGASIFICATION AT TILBURY WITHOUT ALSO ADDING STORAGE IS
UNREALISTIC AND INSUFFICIENT

162. Some parties inquired about the potential to address the regasification (capacity)
constraint at Tilbury on its own, without adding storage capability (energy). This approach is

problematic for two reasons.

(a) It Is Impractical to Add Regasification Capacity Without also Replacing Base Plant Tank

163. First, there would be significant costs and engineering challenges with this approach, so
as to render it impractical. An AACE Class 5 cost estimate for the minimum infrastructure
investment alone is approximately $215 million.?® This new equipment would still be connected
to storage assets that were not designed to operate with a five-fold increase in regasification
output. There would be other significant engineering and capital costs to ensure the existing
system could operate reliably under very different operating parameters.?®®> Before even
attempting that work, FEI might need to drain the tank to conduct an internal inspection and
complete structural reinforcements to ensure the ability of the tank to meet current seismic
requirements.?®* Regardless, the Base Plant tank is also over 50 years old, and would still need

to be replaced at some point.28

282 This included: (1) new high pressure pumps (200 MMcf/day each) with a new pump house and changes to the

existing Base Plant tank piping; (2) new ancillary piping and pipe racks including an 18 inch line connecting the
Base Plant tank to the Tilbury 1A tank; and (3) new vapourizers sized to meet the required capacity and
response times: Exhibit B-26, BCUC IR2 78.1.

Please refer to Exhibit B-26, BCUC IR2 78.1 which provides further considerations which were not included in
the cost estimate.

284 Exhibit B-26, BCUC IR2 78.1. 1.The Base Plant tank is also operated at approximately half of its 0.6 Bcf design
inventory at present (0.35 Bcf) while FEI considers whether the tank needs to be derated for seismic reasons.

285 Exhibit B-26, BCUC IR2 78.1.

283
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(b) A Higher Rate of Regasification Would Quickly Exhaust the Stored LNG at Tilbury

164. In any event, a higher rate of regasification would consume the LNG faster, and there

would be insufficient LNG at Tilbury to outlast a winter no-flow event of any appreciable duration.

165. In order to illustrate this point, FEl analysed how long various volumes of LNG would last
if there was no regasification constraint at Tilbury (i.e., in a hypothetical scenario where FEI has

800 Mmcf/day of regasification, rather than the existing 150 MMcf/day).

166. The figure below shows that 0.6 Bcf of LNG would last less — generally significantly less —
than three days at any point during the design winter (the typical basis for utility planning) or the
coldest and warmest winters of the past decade.?®® It would take only approximately 17 to 18
hours to consume 0.6 Bcf of LNG during winter peak load conditions.2®’

Figure 3-15: Cumulative 3-Day Lower Mainland Load
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28 Exhibit B-1-4, Application, p. 57. The figure presents the Lower Mainland rolling 3-day winter loads, not only

for a design winter (solid green line), but also data from the warmest (orange dashed line 2014/15) and
coldest (green dashed line 2016/17) winters in the last 10 years. A shortfall exists during any times where the
winter load lines are above the horizontal blue 0.6 Bcf line, which represents the amount of load that Tilbury
can serve during the 3-day period if it was completely full to start with.

287 Exhibit B-1-4, Application p. 65; see also Tr. 1, p. 18, II. 13-16 (Leclair).
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167. In the response to BCUC IR2 78.1, FEl also performed further hypothetical calculations.
They reinforce that FEl would not be able to withstand a winter disruption on the T-South system
and FEl needs both additional regasification capacity and storage at Tilbury for resiliency

purposes (i.e., a minimum of 2 Bcf of storage and 800 MMcf/day of regasification).?®®

168. Finally, it should be recognized that using the 0.6 Bcf current design capacity of the Base
Plant tank in these hypothetical scenarios is very optimistic as the current operational capacity
of the tank has been reduced to 0.35 Bcf.?8? It would take only approximately 9 hours to consume
0.35 Bcf in peak conditions. Moreover, FEI uses the tank for peak shaving so the stored volume

will sometimes be less than 0.35 Bcf, which would further shorten the duration.?*°

Tilbury 1A LNG Inventory Is Not Dependable and Would Still Be Insufficient in Any Event

Ill

169. In order to further illustrate the point, FEI expanded the hypothetical “no regasification
constraint” scenario to include Tilbury T1A LNG volumes.?? FEI's analysis in its response to BCUC
IR2 78.1 shows that, even hypothetically assuming (in particular): (1) access to 1.27 Bcf of Tilbury
supply (comprising 0.6 Bcf design capacity of the Base Plant tank and the annual average level of
the 0.67 Bcf from the Tilbury T1A); and (2) customer demand can be reduced by 39 MMcf/day
through conservation, FEI's LNG inventory would be exhausted well before three days had
lapsed.?®? Again, this scenario is very optimistic. As described in the previous paragraph, the Base
Plant is currently operated to a maximum of 0.35 Bcf. Further, as explained in Part Five, Section

E, it would be inappropriate to assume the entire 1 Bcf at Tilbury T1A would be available in an

emergency because it is designed for, and actively used for, other purposes.

288 Exhibit B-15, BCUC IR1 78.1.
289 Exhibit B-35, Sentinel IR2 10.

290 See Exhibit B-40, Confidential BCUC Panel IR1 1.4. for further discussion regarding the storage inventory of the
Base Plant tank.

291 Exhibit B-1-4, Application, pp. 62-66.
292 Exhibit B-26, BCUC IR2 78.1.
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PART FIVE: APPROPRIATE SIZING OF THE TLSE PROJECT
A. INTRODUCTION

170. This Part addresses the second stage of FEl's alternatives analysis, which was to identify
the appropriate sizing of regasification and storage at Tilbury. As Mr. Sam stated: “Our current
on-site LNG storage assets and regasification equipment are an ideal solution, they are just not
big enough.”?®® The preferred alternative of a new 3 Bcf tank with 800 MMcf/day of new
regasification capacity avoids or reduces the catastrophic impacts of a winter no-flow event on
T-South, and is ultimately less costly for customers than a 2 Bcf tank due to the financial benefits

associated with the “third Bcf”.

171. The subsections in this Part demonstrate the following points:

First, FEI's sizing analysis incorporates the considerations that Guidehouse has

identified as important.

. Second, 800 MMcf/day, provided by four 200 MMcf/day units, is optimal from the
perspective of meeting daily Lower Mainland load in winter and providing other

operational and reliability benefits.

] Third, a new 3 Bcf tank will allow FEI to reserve a portion (2 Bcf based on current
load), and the financial value of the supply benefits from the “third Bcf” on their

own will more than offset the incremental capital cost of a larger tank.

J Fourth, refurbishing and augmenting the existing Base Plant with a new smaller
(less than 2 Bcf) tank is not an effective or efficient approach and lacks the ancillary

benefits of a larger tank.

23 Tr.1,p. 166, Il. 11-13 (Sam).
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o Fifth, the economies of scale and associated cost/benefits diminish for a tank

above 3 Bcf, such that it is not the preferred option.

B. FEI'S SIZING ANALYSIS ACCOUNTS FOR FACTORS IDENTIFIED BY GUIDEHOUSE

172. Guidehouse explained that that facility sizing should be informed by reference to the time
required for a specific utility — in this case, FEI - to prepare for, withstand and recover from a high
impact event.?** This is depicted in the following slide from Mr. Moran’s presentation at the

Workshop:%%®

Considerations for Optimal Amount of On-System Storage
Framework for Determining Necessary Storage and Vaporization

Capability Attributes Critical Defining Factors
The ability to prepare for  «  The anticipated time required to conduct a planned
Preparation  and prevent initial system shutdown, i.e., an orderly curtailment of customers to reduce
disruption the amount of work and time required to restore service.

o The amount of load on the system at the time of disruption

o The amount of load needed to be retained in the event of a
supply disruption in order to prevent a collapse of the system,
i.e., hydraulic failure.

o The time of year, i.e., a disruption in the beginning of winter
may exhaust the stored gas, requiring time to refill and limits
the ability to respond to subsequent disruptions. A disruption
in the summer will have a different impact

o The anticipated time, level of effort and expense required to
restore a supply disruption.

The ability to withstand,
Withstanding  mitigate, and manage
system disruption

The ability to quickly
Recovery recover normal operations
and repair system damage

‘ Guidehouse ©2020 Guidehouss Inc. All Rights Reserved 2

173. Mr. Moran, referencing the above slide, described the decision-making process with

respect to each capability: 2%°

So what goes into decision-making in terms of preparation? It's the amount of
time required to conduct a planned shutdown. The amount of time needed to kind
of think through, okay, what just happened, and what do we need to do, you
know, curtailing customers, using curtailment, using demand response. Because if
we can bring down demand in an effectively meaningful way, then that helps kind
of mitigate the amount of time required to ease the system back up and it will also

294 Exhibit B-1-4, Application, Appendix A, p. 49. Mr. Moran of Guidehouse also stated at the Workshop: “We
need to think about how much time is required to respond to a system disruption, and how much volume is
required in that amount of time to mitigate the risk that we're trying to prevent.” Tr. 1, p. 135, |. 20 to p. 136,
I. 2 (Moran).

295 Exhibit B-5, slide 21.

26 Tr.1,p.137,1. 17 to p. 138, I. 23 (Moran).
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minimize the level of supply disruption so that we can impact the least amount of
customers as possible, especially during the wintertime. So that's what goes into
preparation.

In terms of withstanding, we need to understand the amount of load on the
system at the time of the disruption. This is why I've been talking about the load
profile, demand profile, the FEI customer base. We need to understand the
amount of load that needs to be retained in the event to a supply disruption so
that we can prevent wholesale collapse of the system, i.e. the hydraulic failure,
and minimize the impact of a supply disruption.

And then recovery, you know, the amount of time it will take to bring the system
back up, the time of year that it occurs, the amount of time that's required to refill
the tank, all of those things kind of go into decision-making in terms of the amount
of storage required and the amount spend that would require. And so the amount
of anticipated time, the level of effort and the expense that's required to restore
a supply disruption, that goes into decision making around recovery.

174. As shown next, FEI's approach to sizing of regasification and the storage tank draws on

these principles.

C. REGASIFICATION CAPACITY: 800 MMCF/D IS OPTIMAL

175. FEl described in Part Three of this Submission how the primary existing constraint at
Tilbury is the limited regasification capacity of 150 MMcf/d, which falls well short of being able
to meet the daily Lower Mainland load in winter. As outlined below, regasification capacity of
800 MMcf/day is optimal in light of FEI's daily winter load and other reliability and operational

considerations.

(a) Proposed 800 MMcf/d Will Serve All But Peak Design Day Load

176. FEl determined the regasification capacity requirements based on peak demand in the
Lower Mainland, in consideration of desigh demand?®’ and actual demand over the last 10

years.?%®

297 Utility system planning is typically conducted based on a “design year”, so as to ensure customers can be
reliably served in all conditions.

2% FEI did not consider it reasonable to rely on voluntary curtailment in sizing the regasification capacity for the
reasons outlined in the response to BCUC IR1 19.2 (Exhibit B-15).
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177. FElwill use regasification units with a capacity of 200 MMcf/day, since they offer a flexible
output range and maximize cost and space requirements.??® Thus, in practice, the options for
regasification are 600 MMcf/day and 800 MMcf/day. Anything less than that (i.e., 200 or 400
MMcf/day) would come nowhere close to supporting Lower Mainland load during much of the

year, such that there will still be widespread outages on the first day of a winter no-flow event.

178. Figure 4-12 of the Application, reproduced below, shows the extent to which 600
MMcf/day and 800 MMcf/day of regasification could serve Lower Mainland load in the absence
of other sources of supply (i.e., the figure assumes that interruptible service customers have all
been curtailed). The blue line is the 2019/20 design year daily firm load. The orange line reflects
actual firm demand over the last 10 years. Anything above the horizontal dashed lines would, in
essence, represent firm load lost on Day 1 of a winter no-flow event with regasification capacity

of 600 MMcf/day or 800 MMcf/day:

Figure 4-12: Lower Mainland Load Duration Curves'®
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179. The figure shows that:

J 800 MMcf/day of regasification will be sufficient to serve Lower Mainland load
during a no-flow event on all but the 2019/20 peak design day (it will support
about- of the system load on that day). It will also serve approximately

299 Exhibit B-1-4, Application. p. 116; see also Exhibit B-15, BCUC IR1 19.3.
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100 percent of the customers under the 2019/2020 normal winter load

scenario.3%

J 600 MMcf/day of regasification capacity could support only 69 percent of design
peak demand for the 2019/20 design year, and would fall well short of 2019/20
design year demand on other days.3%! It would be able to serve actual firm daily

demand over the last 10 years on most, but not all days.

(b) Incremental Benefits of the One Additional Unit Outweigh the Incremental Cost

180. Although three regasification units (600 MMcf/d) would significantly limit or avoid a
disruption on Day 1 of a winter no-flow event, customers benefit from having an additional unit
(for a total of 800 MMcf/d) in ways other than the capability of serving additional load on very
cold days. The additional unit will support future load growth and provide back-up if a problem

with one regasification unit were to occur.3%?

181. The incremental cost of obtaining this additional resiliency, reliability and optionality is
modest, relative to the overall cost of the project. The costs savings of reducing the regasification
capacity from 800 MMcf/day to 600 MMcf/day (i.e., a reduction of one vapourizer) would
amount to between $14.5 to $23.5 million.3%3 FEI submits that it is in the best interest of

customers to make the additional investment.

D. STORAGE CAPACITY: A 3 BCF TANK IS THE BEST OPTION FOR CUSTOMERS

182. As discussed below, approximately 2 Bcf of dependable LNG storage is required to serve
Lower Mainland firm load for three days in the winter. Conceptually, the required 2 Bcf of

dependable energy at Tilbury could be achieved in different ways:

300 Exhibit B-1-4, Application, Appendix A, p. 48.
301 Exhibit B-15, BCUC IR1 19.3 and 19.6.

302 Exhibit B-15, BCUC IR1 19.3.

303 Exhibit B-15, BCUC IR1 19.5.
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(a) a new 3 Bcf tank, reserving 2 Bcf for resiliency based on the current Lower
Mainland load and using the “third Bcf” to replace the current functions of the

Base Plant and derive other benefits for customers;

(b) a new 2 Bcf tank, reserving the entire volume for resiliency and going to market

to replace the current functions of the Base Plant; or

(c) a new smaller tank to supplement the existing Base Plant tank, reserving the entire
combined volume for resiliency, and going to market to replace the current

functions of the Base Plant.

The evidence discussed below demonstrates that a new 3 Bcf tank is the most cost-effective way
to avoid or mitigate a widespread outage following a no-flow event, and provides a variety of

ancillary benefits unavailable with a smaller tank.

(b) 2 BCF of Dependable Energy Is Required to Outlast No-Flow Period

183. Asdiscussed in Part 3 of this Final Submission, it is reasonable to expect that the next no-
flow event will be at least two days and more likely three days in winter conditions. Assuming
that regasification equipment is sized so as to eliminate any constraint (i.e., 600 MMcf/d or 800
MMcf/d), simple mathematics indicate how much LNG would be required to serve the current

firm load in the Lower Mainland for three days.

184. The figure below3%* depicts the extent to which 2 Bcf will serve the cumulative 3-day
Lower Mainland 2019/20 design year demand. It also shows the actual demand of the warmest
and coldest year experienced by the Lower Mainland in the past ten years (2014/15 and 2016/17,
respectively), although it is most appropriate to plan based on design year demand for reasons

discussed previously. The figure shows that:

304 Exhibit B-4, Workshop Presentation, slide 39; Exhibit B-15, BCUC IR1 11.1.
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J 2 Bcf would generally allow FEI to withstand and recover from a 3-day no-flow
event on the T-South system without having to shut down significant portions of
FEI's distribution system or otherwise causing firm customers to lose service.
However, 2 Bcf would leave little, if any, margin to address subsequent gas supply

constraints of the nature that occurred following the T-South Incident no-flow

period.

. An LNG reserve less than 2 Bcf would have resulted in a material shortfall in

portions of the 2019/20 design winter or an actual cold winter.

Adequacy of Current Storage - Duration

Cumulative 3-Day Demand
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(c) Relative to a 2 Bcf Tank, a 3 BCF Tank Provides Additional Resiliency and Ancillary
Benefits With a Financial Value that Exceeds the Incremental Cost

185. FEl evaluated the 2 Bcf and 3 Bcf sizing options against a number of criteria.3%> As
discussed below, the comparison consistently favours a 3 Bcf storage tank. FEl can reserve 2 Bcf

(based on current load) solely for resiliency, while the “third Bcf” provides a resiliency margin

305 Exhibit B-1-4, Application, pp 103-104. Table 4-5 of the Application summarizes the results of the evaluation.
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other gas supply and operational benefits consistent with those provided by the existing Base

Plant.3% The following Workshop slide encapsulates those benefits:307

186.

sup

187.

add
day

188.

3 Bcf Tank Enables Benefits Beyond Resiliency

FEI has proposed to leverage strong economies of scale to capture these benefits

¥" More than Minimum
Resiliency Planning

Objective (3-5 days)
50% Increase in

¥ Minimum ¥ Gas Supply Portfolio

. Vol
Resiliency oume 5637M Benefits - maintains peak
Planning d tfoli
Objective 5588M 10% Increase in PV of (20208) ay portiolio
(20208$) Revenue Requirements | v Accommodates future
(~$90 million) S load growth (peak day)

v" Optimizes capacity
requirements for FEl’s
system

v Provides operational
benefits

Criterion 1 (Functionality Across a Range of Emergencies and Gas Supply Events) Favours
3 Bcf Tank

A 3 Bcf tank will provide a much greater ability to manage a range of emergency and gas

ply events.

An additional Bcf of LNG will support the Lower Mainland winter load for up to an
itional two days (i.e., approximately 5 days total). In contrast, 2 Bcf of LNG would cover a 5-

event for less than half of the winter period.3%8

Alternatively, FEI would be better positioned to manage subsequent gas supply events

that occur following the initial emergency where the initial no-flow event is resolved within two

ort

hree days.3%° Supply shortfalls occurred several times during the winter following the T-South

306

307

308

309

The base plant has is used for emergency supply and capacity, speaking supply, and operations
support/flexibility: Exhibit B-18, BCSEA IR1 4.2.

Exhibit B-4, Workshop Presentation, slide 41.
Exhibit B-1-4, Application, Figure 4-8 (p. 105).
Exhibit B-1-4, Application, p. 105; see also Exhibit B-26, BCUC IR2 88.1.2.
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Incident — which was only an average winter — while T-South operated at reduced capacity.31° If
multiple no-flow events exceed the 3 Bcf capacity of the storage tank, FEI would use the
additional time provided by the storage to shut down the system in a controlled manner.31!
Further, access to additional supply from another pipeline, such as that contemplated in the

RGSD project, would help prolong the supply held in the TLSE tank and thus mitigate the residual

risk.312

Criterion 2 (Capital Cost and Economies of Scale) Favours 3 Bcf Tank

189. The incremental cost difference between 2 Bcf and 3 Bcf is relatively small as a result of
inherent economies of scale.3!3 As shown in Figure 4-10 of the Application (reproduced below),
the financial comparison demonstrates that 50 percent more storage can be achieved for
approximately $50 million in 2020 dollars, or an additional 8.4 percent in capital cost.3*

Figure 4-10: Graphical lllustration of Economies of Scales Between 2 and 3 Bcf Tank Sizes
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190. For a typical FEI residential customer consuming 90 GJ per year, the additional levelized

delivery rate impact for a 3 Bcf tank is only approximately $2.30 per year. Ultimately, the

310 Exhibit B-1-4, Application, Figure 4-9 (p. 106)
311 Exhibit B-26, BCUC IR2 88.1.2.

312 Exhibit B-26, BCUC IR2 88.1.1.

313 Exhibit B-1-4, Application, p. 107.

314 Exhibit B-1-4, Application, Figure 4-10 (p. 108).
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economies of scale significantly favour a 3 Bcf tank versus a 2 Bcf tank. In the response to BCUC

IR1 16.27, FEI compares the estimated capital costs and includes the financial evaluation of on-

system storage at Tilbury with a tank size of 1.0 Bcf, 1.5 Bcf, 2.0 Bcf, 3.0 Bcf, and 3.5 Bcf.3%

Criterion 3 (Constructability) Is Similar for Both Tank Sizes

191. FEl has not identified any safety of or constructability risks with either tank size.3®

Criterion 4 (Flexibility to Accommodate Future Growth) Favours 3 Bcf Tank

192. A larger 3 Bcf tank and regasification capacity not only provides better functionality to
meet current demands, but also provides the potential to continue to meet Lower Mainland load
for three days even if the load in the region increases.3'” That is, the portion of the tank set aside
solely for resiliency purposes could be adjusted depending on the Lower Mainland load so as to

provide the consistent level of resiliency (i.e., support the load for three days).

Criterion 5 (Ancillary Benefits): Incremental Cost of “Third Bcf” Are Offset by Avoided
Annual Gas Supply Costs

193. There are a number of ancillary benefits associated with the “third Bcf”. The financial
value of the gas supply benefits alone is so significant as to more than offset the incremental

capital cost of the larger tank.

194. FEl's current gas supply resource stack includes approximately 0.35 Bcf of storage and 150
MMcf/day of regasification capacity at the Tilbury Base Plant, and those requirements will
continue. With a smaller 2 Bcf tank, it would not be possible to reserve 2 Bcf exclusively for
resiliency without foregoing the gas supply and operational function that the current Base Plant
has served since 1971.3*® FEl would need to procure these resources in the market, at a cost of

approximately $30 million per year. By contrast, a 3 Bcf tank would enable FEI to reserve 2 Bcf

315 Exhibit B-15, BCUC IR1 16.27.

316 Exhibit B-1-4, Application, p. 108.

317 Exhibit B-1-4, Application, pp. 109-110.
318 Exhibit B-26, BCUC IR2 88.2.
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for resiliency, replace the existing gas supply benefits provided by the Base Plant, and still leave

some tank capacity for other beneficial uses.3%?

195. Mr. Hill, who is responsible for managing FEI’s gas supply portfolio, explained the basis of

the $30 million annual estimate as follows:

So, as we've discussed today already, you know, putting a gas supply portfolio
together there's cost-effective resources to meet that load profile that we have.
And basically the Tilbury base plant, the gasification part of it, and 0.3 Bcf of
storage of the inventory at the base plant is part of our ACP today for our rates 1
through 7 [i.e. firm service] customers. So maintaining this benefit to customers
in the gas supply has a lot of benefits to customers and absent this renewal of this
resource, as the Tilbury facility ages, we'd have to go try to find this incremental
resource in the open market. We estimate that this incremental avoided cost for
customers is about $30 million a year and that's simply taking -- trying to find this
capacity off the West Coast system, taking the existing toll today and multiplying
by 365 days, which gives us about $30 million a year. So, again, the benefit of this
asset is it maintains our existing gas supply benefits. So absent this resource or
maintaining Tilbury over time, we're going to have to find something else to meet
our requirements in our annual gas supply portfolio. 3%°

196. When factoring in the additional annual costs required to secure capacity from the
market, the total PV of incremental revenue requirement over a 67-year period for a 2 Bcf tank
would be $313 million higher than the proposed TLSE Project. A 2 Bcf tank scenario would also
result in a higher levelized delivery rate impact over 67 years by approximately 2.01 percent and
a higher cumulative delivery rate impact from 2022 to 2027 by approximately 2.68 percent.3%!
Put simply, it would be significantly more costly for customers to contract for a peaking resource

than using the storage available from the proposed 3 Bcf storage tank.

197. FEl explained that the estimated annual cost of $30 million that FEI used in this analysis is
conservative because FEl used current Westcoast tolls to calculate the cost. In reality, resources

in the Pacific Northwest region are fully contracted, likely necessitating that FEI pay a premium

319 Exhibit B-4, Workshop Presentation, slide 42.
320 Tr.1,p.182,1. 1to p. 183, I. 15 (Hill). See also: Tr. 164, Il. 2-21 (Sam).
321 Exhibit B-15, BCUC IR1 46.2.
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over the Westcoast toll to acquire the capacity.3?> This only improves the financial case for a 3

Bcf tank.

Criterion 5 (Ancillary Benefits): “Third Bcf” Avoids Supply and Capital Costs Where Peak
is Growing

198. Replacing the Base Plant resources will only require a portion of the “third Bcf”, leaving a
portion to be used flexibly for other purposes. Mr. Hill described at the Workshop how the
incremental 1 Bcf of LNG storage and increased gasification capacity would also represent a
potential supply resource to meet future load growth, displacing additional pipeline supply and

avoiding the need to construct new compression in the Interior.

199. Mr. Hill demonstrated how the TLSE Project, sized as proposed, could serve load growth
using a scenario, depicted in the following slide, where load in the Oliver to Kelowna corridor
increased by 30 MMcf/day with the Okanagan Capacity Upgrade project; however, he
emphasized that the same principle applies in the context of growth in the Lower Mainland.3?3

Mr. Hill stated:

So what we would do, from a gas, commercial gas supply perspective, is we would
reduce our obligation or our flow rate on the [Southern Crossing Pipeline from]
105 to 75 [MMcf/d] and backfill from Tilbury because we have increased
gasification over the 150 today. So that 30 million [MMcf/d] in a sense is
displacement, just like JPS and Mist is, to our existing facilities today. This is how
Tilbury works across over service territories to provide benefits to customers from
a gas cost perspective.

So basically just to reiterate, we're buying the same amount of gas on the east
side, we reduce the flow on a cold day event and backfill. Absent this resource or
the gasification at Tilbury, we'd have to find incremental resources in the open
market to buy more gas than the 245 [MMcf/d].

322 Exhibit B-15, BCUC IR1 46.2.
323 Exhibit B-4, Workshop Presentation, slide 45; Tr. 1, p. 184, Il. 25-26 to p. 185, Il. 1-20 and p. 186, Il. 7-18 (Hill).
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Capacity and Avoided Capital Benefits

Okanagan Capacity Upgrade Project
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200. For this reason, the “third Bcf” would defer the need for FEI to construct a costly (520 to

30 million) compression upgrade at the East Kootenay exchange in the future.3?4

Criterion 5 (Ancillary Benefits): Operational Benefits

201. The “third Bcf” offers enhanced daily balancing capability and increased operational
flexibility and efficiency, including injecting larger quantities of gas into the system during periods
of system constraint.32> While these benefits are not easily quantifiable, they are a benefit that

is not available with a 2 Bcf tank.

Criterion 5 (Ancillary Benefits): “Third Bcf” Provides Security of Supply and Backstopping

202. Mr. Hill identified two other supply benefits associated with the “third Bcf”: security of

supply and backstopping of other assets:

It also helps to avoid some mitigation of some long-term third-party storage that
we hold at Mist. You know, the incremental storage helps us, gives us flexibility
around those renewals with that third party. We do not have renewal rights on
those Mist contracts with Northwest Natural.

24 Tr 1, p. 186, 11.2-6 (Hill).
325 Exhibit B-1-4, Application, pp. 110-116; see also Exhibit B-18, BCSEA IR1 4.1.
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The final thing that | would say, that I'd like to point out, is that because we're
going to have more increase gasification in the sense of greater than the 150 that
we have today, this system actually helps us -- will help us backstop other
resources in our annual contracting plan, such as if there's a failure or a force
majeure event at JPS or Mist on a cold day or even a normal day. This asset,
because if the gasification is greater than that 150, that will help us provide some
backstopping just in normal operations.32®

203. These benefits, while difficult to quantify in financial terms, are nonetheless real benefits

for customers.

Contracting Portion of “Third Bcf” to Others Is an Option to Further Offset TLSE Project
Cost of Service

204. FEl identified that another potential option for the “third Bcf”, which would not be
available with a 2 Bcf tank without foregoing some of the resiliency reserve, would be to offer
storage to a third-party (most likely an affiliate of FEI) to generate revenue to offset the cost of
service of the TLSE Project.3?” In the response to BCUC IR2 95.3, FEI provided a hypothetical

calculation to illustrate how customers could benefit under such an arrangement:328

...if an entity contracts for 20 percent (or X percent) of the storage, then 20 percent
(or X percent) of the fully allocated cost of service would be recovered from that
entity, thereby reducing the levelized delivery rate impact of the TLSE Project over
the 67-year analysis period by 20 percent (or X percent). A 20 percent reduction
to the forecast levelized delivery rate impact of 6.67 percent results in an impact
of 5.33 percent (i.e., 5.33 percent = 6.67 percent x (1 - 20 percent)).

205. However, FEl also confirmed that:

(a) The option is only conceptual; nothing is contemplated at present and any such

arrangement would be market-dependant.3?°

326 Tr.1,p.182,1. 1to p. 183, 1. 15.

327 Exhibit B-1-4, Application, p. 115; Exhibit B-15, BCUC IR1 46.3; Exhibit B-26, BCUC IR2 95.2.
328 Exhibit B-26, BCUC IR2 95.3.

323 Exhibit B-15, BCUC IR1 46.3; Exhibit B-26, BCUC IR2 95.1.
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(b) The TLSE Project is not predicated on any such opportunity arising; rather, it is
among a number of options to offset the Project’s cost of service for the benefit
of customers. Before pursuing any such option, FEI would have to consider the
needs of its own customers and any value that FEI would obtain from retaining
use of some or all of the “third Bcf” (e.g., the value of using a portion of the “third
Bcf” to replace the role currently served by the Base Plant, versus looking to the

market).330

(c) The BCUC would have oversight of any such arrangements. FEl is subject to a
BCUC-approved Code of Conduct and Transfer Pricing Policy for all its dealings

with affiliates.33!

(d) A New 2 or 3 Bcf Tank Is Better for Customers than Keeping and Supplementing the Base
Plant Tank

206. The evidence demonstrates that retaining the existing Base Plant and constructing a new
tank of less than 2 Bcf (e.g., 1.4 Bcf) tank is an undesirable option for a variety of reasons,

including that it results in higher costs for customers and has feasibility challenges.

Unfavourable Economics of Keeping Base Plant Tank and Adding Smaller New Tank

207. While a new 1.4 Bcf storage tank would have a lower total capital cost ($547 million in
2020 dollars) than either the 2 Bcf or 3 Bcf tank options, this does not translate into being

financially better for customers.

208. First, it is much higher cost on a per unit basis in light of the strong economies of scale
inherent in LNG storage tanks. For instance, the capital cost per Bcf of storage for a 3 Bcf tank

(the preferred alternative) is $212 million versus $365 million for augmenting the Base Plant. Put

330 Exhibit B-26, BCUC IR2 95.5.
31 Exhibit B-15, BCUC IR1 23.3.
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another way, customers are getting more for every dollar spent on a 3 Bcf tank with 800 MMCf/d

of regasification.33?

209. Second, keeping and augmenting the Base Plant with a 1.4 Bcf tank would end up being
far more costly for customers, given the need to replace the Base Plant in the future.333 The Base
Plant tank has been in service since 1971 (approximately 50 years), and has already exceeded its
financial life by 10 years.33* FEl has not assessed the Base Plant tank’s expected remaining
operational life, given the difficulty and cost associated with this work.33> However, FEI's present
value analysis (see Table 4-4 from the Application, reproduced below) shows that, even if the
Base Plant tank could remain in service for another 20 years it is still financially beneficial to FEI's
customers to replace the Base Plant tank now with a new larger storage tank.33®

Table 4-4: Comparison of the Capital Costs to Build a Single, Larger Tank (2020$)

Tilbury Base Plant Tank Age at Replacement

Scenario .
Comparison ~55 Years | ~60 Years | ~65 Years ~70 Years
(2025) (2030) (2035) (2040)
2 Bef Tank land.BOO MMcf/d PV of CaApI.taI Costs 588 588 588 588
regasification now ($ millions)
1.4 Bef Tank and 650 MMcf/day ]
now + second 0.6 Beftankand | | Of Capital Costs 785 742 706 676
150 MMcf/day in the future (§ millions)
5 PV of Capital Costs
Difference (S millions) (197) (154) (118) (88)
PV of Annual Rev.
2 Bef Tank and 800 MMcf/d }
regasification now Requ|r§ments 951 951 951 951
($ millions)
1.4 Bef Tank and 650 MMcf/day PV of Annual Rev.
now + second 0.6 Bcf tank and Requirements 1263 1,145 1,093 1,049
150 MMcf/day in the future ($ millions)
PV of Annual Rev.
Difference Requirements (312) (194) (142) (98)
($ millions)

210. Infact, the Base Plant would have to remain in service until it is at least 94 years old to be

financially beneficial versus the alternative of constructing a new 2 Bcf tank and regasification

332 Exhibit B-15, BCUC IR1 16.27; Exhibit B-26, BCUC IR2 82.1.

333 Exhibit B-1-4, Application, pp. 99-100. Tr. 164, II. 2-21 (Sam).

334 Exhibit B-15, BCUC IR1 40.1; Exhibit B-19, CEC IR1 52.1; Exhibit B-28, RCIA IR2 37.1.
335 Exhibit B-22, RCIA IR1 18.3.

336 This analysis reflects the very conservative (unrealistic) assumption that no further capital maintenance

activities for the Tilbury Base Plant would be required: Exhibit B-15, BCUC IR1 16.21; see also Exhibit B-1-4,
Application, p. 100.
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capacity now. It would be unreasonable to rely on the Base Plant to operate for at least another

almost 50 years.33%’

211. Third, replacing the Base Tank would reduce the overall operation and maintenance costs
for the overall Tilbury facility by: (1) reducing the number of tanks (two tanks versus three tanks);
and (2) confining maintenance activities to much newer equipment.33® For context, the 2020
operating and maintenance costs for the Base Plant facilities (including the tank) were
approximately $2.2 million.33® While FEI could continue to perform sustaining capital
maintenance on the Base Plant tank, the additional operational life that might be achieved

through such sustaining capital activities is uncertain given that the tank is already 50 years old.34°

The Feasibility of Storing 0.6 Bcf In the Base Plant Tank Is in Doubt

212. The Base Plant, in its current form, could not provide 0.6 Bcf of dependable energy and it
is questionable whether restoring its design capacity is technically or financially feasible. FEI
recently completed a seismic analysis of the Base Plant tank that led to derating the operating
capacity of the Base Plant tank to align with current day seismic design standards. FEI currently
operates the Base Plant tank at a maximum of 0.35 Bcf. While the Base Plant tank remains in
safe operation today, and is compliant with all regulatory requirements, further work would be
required to determine the extent of the capital improvements necessary to return the tank back
to full operating capacity.3*? None of these costs are factored in to the present value analysis,

such that the cost of keeping and augmenting the Base Plant is understated.3*?

337 Exhibit B-15, BCUC IR1 16.21.
338 Exhibit B-15, BCUC IR1 16.22.
339 Exhibit B-28, RCIA IR2 37.3.
340 Exhibit B-22, RCIA IR1 18.1.
341 Exhibit B-22, RCIA IR1 18.3.
342 Exhibit B-15, BCUC IR1 16.21.
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Other Environmental, Reliability and Operational Benefits With a New Tank

213. Other operational advantages to building a new modern tank, over retaining and
augmenting the Base Plant include improved environmental performance, improved reliability

and response time, and decreased time to fill the tank.343

There Are Construction Advantages to Removing the Base Plant Now

214. Removing the Base Plant facilities as part of the TLSE Project facilitates planning and

project execution.34

(e) A Tank Larger than 3 Bcf Is Neither Practical Nor Cost Effective

215. FElruled out a tank larger than 3 Bcf, as it would not be cost-effective. The economies of
scale associated with larger tanks begin to diminish at sizes larger than 3 Bcf, primarily to the
increased complexity of the associated design and construction.3*> FEl assessed that the
increased costs, complexities, and risks associated with building a tank larger than 3 Bcf outweigh
any additional ancillary benefits that a larger tank may provide. A 3 Bcf tank strikes the

appropriate balance between constructability and cost, while maximizing ancillary benefits.34®

E. TANK SIZE SHOULD NOT BE BASED ON THE ASSUMPTION THAT FEI CAN ACCESS TILBURY
T1A INVENTORY

216. The TLSE tank should not be sized based on the assumption that FEI would be able to
access Tilbury 1A volumes during a no-flow event. Despite the fact that adding regasification
capacity as part of the TLSE Project would make any Tilbury 1A volumes accessible in an
emergency, planning on the basis that the Tilbury 1A volumes will be present when needed would

be overly optimistic and inconsistent with the regulatory framework for Tilbury 1A:347

343 Exhibit B-1-4, Application, p. 101.

344 Exhibit B-15, BCUC IR1 16.22. Exhibit B-28, RCIA IR2 37.2.
345 Exhibit B-19, CECIR1 9.2.

346 See also Exhibit B-15, BCUC IR1 16.27.

347 put another way, in the context of a supply emergency, FEI will look at all possible solutions to mitigate the
consequences, including accessing any available Tiloury T1A inventory. The issue here is how the system
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First, Tiloury T1A was built to serve the LNG market under RS 46 and the inventory
fluctuates with the needs of LNG customers. Many LNG sales customers are firm
customers with similar expectations as natural gas customers for firm service.3*8
Some RS 46 customers are using LNG to displace higher carbon intensity fuels for
power generation and industrial uses that have seasonal variations, such that the
LNG volumes stored in the tank will be drawn down during the winter months.34°
At the Workshop, Mr. Leclair observed,: “It's not simply about who pays, it's really
about whether or not there will be any LNG in the tank when its required. We can't

count on it being there.”3>°

Second, Direction No. 5 to the BCUC would preclude the BCUC from requiring FEI
to reserve those volumes for resiliency planning. The Tilbury 1A facilities were
built pursuant to Direction No. 5 to support LNG sales under RS 46, which the
BCUC was directed to approve. Section 5(4) of Direction No. 5 provides: “(4) The
commission must not exercise a power under the Act in a way that would directly
or indirectly prevent FortisBC Energy Inc. from providing LNG dispensing service

under the LNG rate schedule.” 3°1

PROPOSED SIZING SUPPORTED BY LONG-TERM LOAD PROJECTIONS

FEI's long-term load projections support the proposed regasification capacity and tank

348

349

350

351

352

should be planned, not how it would be used if more favourable circumstances came to pass. Tr. 1, p. 177, 1.
18 to p. 178, I. 1 (Slater).

Exhibit B-15, BCUC IR1 11.9.1; see also Exhibit B-26, BCUC IR2 78.1.

Exhibit B-1-4, Application, p. 64; Exhibit B-15, BCUC IR1 11.9; Exhibit B-26, BCUC IR2 76.1 and 77.1. Other
customers include BC Ferries and Seaspan: Tr. 1, p. 204, Il. 1-4 (Leclair).

Tr. 1, p. 178, Il. 6-9 (Leclair); see also: Tr. 1, p. 177, |. 18 to p. 178, I. 1 (Slater).
Order in Council (OIC) No. 557/2013.
Exhibit B-39, BCUC Panel IR1 1.1.
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218. The peak demand forecasts discussed in the responses to the BCUC Panel IRs3>3
contemplate a diversified approach to energy delivery and emissions reductions to British
Columbians, as adjusted to reflect only the customer demand in the Lower Mainland that would
be supported by the TLSE Project.3>* As FEI’s forecasts currently only extend to 2042 in the 2022
Long Term Gas Resource Plan (“2022 LTGRP”), FEI projected the observed trajectory of the

forecasts out to 2050.3%°

2030 Projected Peak Demand

2019 2030
Scenario A Scenario B
Base Year |1 a1 Peak Volume Required t Volume Required t
Diversified Energy Future Peak Demand Forecasts| Peak otal Fea Hydrogen | NG and NG and olume Bequirediio NG, RNG & NG, RNG & e L P
Demand Support Three Support Three
el || ey || R || CLIE RNG | dost Winter Days| — 2 H2 | coldest Winter Da
(TJiday) ¥ (TJiday) |(MMcfiday) ¥$ (TJiday) |(MMcfiday) ke
{Bcf) (Bcf)
High (Traditional peak+10%) 950 1104 40.8 1063 968 2.40 1084 987 2.40
Traditional Peak 950 1048 358 1009 919 2.37 1029 937 2.39
Low (Traditional Peak-25%) 950 910 337 a76 798 2.20 893 813 2.26
End Use Peak (thecretical method) 950 891 33.0 858 781 2.1 875 796 2.19
2042 Projected Peak Demand
2019 2042
Scenario A Scenario B
BaseYeathlP Kk Vol Required Vol Required
Diversified Energy Future Peak Demand Forecasts| Peak OD:maﬁz Hydrogen | NG and | NGand DS”L"E o:?':lrr:e e NG, RNG &|NG, RNG & D;’:‘e 0;‘_‘;':':& i
o (TJiday) Slday] ke e CDIdeZIPWinler Days i - ColdeitpWinler Days
(TJiday) (TJiday) |(MMcfiday) (TJiday) |(MMcfiday)
(Bcf) (Bef)
High (Traditicnal peak+10%) 950 1271 284.7 9586 898 2.39 1129 1028 2.40
Traditional Peak 950 1156 258.9 897 817 2.26 1027 935 2.40
Low (Traditional Peak-25%) 950 867 194.2 673 613 1.71 770 701 1.96
End Use Peak (theoretical method) 950 794 1779 616 561 1.57 705 642 1.79
2050 Projected Peak Demand
2019 2050
Scenario A Scenario B
Base Year | a1 Peak Volume Required t Volume Required t
Diversified Energy Future Peak Demand Forecasts| Peak otal Fea Hydrogen | NG and NG and olume Hequired to NG, RNG & NG, RNG & it i
Demand Support Three Support Three
L | ey | R | BEE RNG | ¢ dest Winter Days| — 2 H2 | oldest Winter Da
(TJiday) ¥ (TJiday) |(MMcfiday) YS| (Tuiday) |(MMcfiday) ye
(Bef) (Bcf)
High (Traditional peak+10%) 950 1383 481.3 902 821 2.27 1142 1040 2.40
Traditional Peak 950 1230 428.0 802 730 2.04 1016 925 2.40
Low (Traditional Peak-25%) 950 838 291.6 546 497 1.39 692 630 1.76
End Use Peak (theoretical method) 950 738 256.8 481 438 1.22 610 555 1.55

219. These forecasts establish the following with respect to the proper sizing of the

regasification and the tank storage capacity:3>°

353 FEl assessed the sizing of regasification and storage based on the following four demand forecasts: (1)

traditional peak forecast; (2) high forecast; (3) low forecast; (4) peak end use demand.

354 The Diversified Energy Future scenario is associated with FEI's 2022 Long Term Gas Resource Plan.
355 Exhibit B-39, BCUC Panel IR1 1.1.

356 Exhibit B-39, BCUC Panel IR1 1.1.
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J With respect to regasification capacity, more than 600 MMcf/day of send-out
would be needed until at least 2042 in all but the most conservative forecast.>*’
This indicates the proposed 800 MMcf/day of regasification capacity is sized
appropriately to meet forecast need until at least 2042 and that there continues

358

to be two scenarios3>® where more than 600 MMcf/day of regasification is needed

in 2050.

. With respect to tank storage capacity, more than 2 Bcf is required in all forecasts
beyond 2030 to support demand over the coldest three days of the year. In 2050,
assuming equipment can use a varying blend of methane and hydrogen or can fuel

switch between the two fuels, the ‘Low’ forecast volume remains close to 2 Bcf.

The conclusions above are consistent with the forecast peak demand FEI expects to serve

using a combination of natural gas and RNG.3>° This demand could be supported by the TLSE

Project’s storage and regasification capacity. While hydrogen is expected to become more widely

available, making up a greater proportion of the resource mix later in the planning horizon

beyond 2030,3%° RNG will form an increasing part of FEI’s resource mix throughout the planning

horizon. This reflects FEI's plan for gas resources made up of increasing amounts of renewable

and low carbon gas over the next 20 years and beyond.36?

357

358

359

360

361

FEI described the peak end use demand forecast as follows (Exhibit B-39, BCUC Panel IR1 1.1): In its 2022 LTGRP,
FEI explores a potential alternative method for forecasting peak demand using end-use energy equipment
information derived from FEl's long term end-use annual demand forecast results. This method remains
hypothetical because empirical evidence linking changes to energy equipment and customer behavior to
reductions in peak demand has not been identified but merits further investigation. Since this hypothetical or
exploratory method results in a lower peak demand than the method FEI employs, FEI believes including it in
this analysis offers a conservatively broad spectrum of peak demand forecasts with which to prepare this
response.

The ‘traditional peak’ forecast and the ‘high’ forecast.
Exhibit B-39, BCUC Panel IR1 1.1.
Exhibit B-39, BCUC Panel IR1 1.2.
Exhibit B-39, BCUC Panel IR1 1.2.
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221. FEl's evidence also establishes that it will need to continue relying on upstream

infrastructure (currently primarily the T-South system) in a significant way to obtain its gas

supply. As FEI explains:362

...the existing upstream infrastructure that FEl relies on for gas supply will continue
to be an integral part of BC’'s clean energy future. Although there will be a
significant amount of RNG incorporated into FEI’s resource mix by 2030, the
majority of this supply will be acquired outside of FEI's service territory (i.e., off-
system) and received at the AECO/NIT or Station 2 hubs by way of displacement.
Therefore, FEI will still require the same level of contracted third-party pipeline
infrastructure such as T-South to deliver gas (whether conventional or renewable)
to FEI's Lower Mainland load centre.

362 Exhibit B-39, BCUC Panel IR1 1.2.1.
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PART SIX: PROJECT CONSTRUCTION
A. INTRODUCTION

222. Inthis Part, FEl addresses the evidence on project construction. FEI demonstrates:

. First, the TLSE Project is being planned and constructed according to applicable

safety standards and best practices, including seismic standards; and

] Second, FEI's ongoing progress reporting will provide appropriate BCUC oversight

during the development and construction phases.

B. TLSE PROJECT WILL BE BUILT TO MEET OR EXCEED ALL SAFETY STANDARDS

223. The TLSE Project is being designed and engineered with the assistance of organizations
which possess industry-leading expertise in order to meet or exceed all applicable statutory
requirements (i.e., federal and provincial laws and regulations), FEI and industry codes and
standards, and accepted industry best practices.3%® FEI will also require a number of safety-
related regulatory approvals, including those from the BC Oil and Gas Commission (“BCOGC”)
and Technical Safety BC, in order to construct the Project. In particular, the BCOGC will regulate
the design, construction, and operations of the TLSE assets to ensure the environment and public

safety are protected.3%
224. Information requests focused on the safety of the proposed LNG tank. FEI explained:

J The 3 Bcf LNG tank will consist of a double-wall, insulated storage tank, with: (1) a
cryogenic steel inner vessel will contain the LNG liquid; and (2) a concrete outer
tank, also lined with steel, which will provide protection from the environment

and external elements. This type of tank is an industry standard that has been

363 Exhibit B-1-4, Application, p. 121 and Exhibit B-15 BCUC IR1 25.2; see also Exhibit B-15 BCUC IR1 25.1 for a list
of FEl internal standards.

364 Exhibit B-18, BCSEA IR1 4.6.
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developed for at least 50 other projects worldwide over the span of the last 40

years.36°

J The TLSE Project will include multiple layers of safety measures to prevent and
mitigate LNG leaks, including design measures, instrumentation and automated
control systems, operational procedures, and gas detection systems. In the event
of a breach of the inner steel tank, the 3 Bcf TLSE tank has been designed to
contain the entire volume of stored LNG in most cases (i.e., a ‘full-containment’
tank).36® Both the inner and outer tanks are designed to maintain their structural
integrity after a Safe Shutdown Earthquake event3®’ with a return period of 2475

years.368

. FEI has decades of experience in safely and effectively operating the Tilbury
facility.3%® The TLSE tank will also benefit from modern design standards and best
practices that offer improved safety and environmental performance over the

Base Plant tank.370

365

366

367

368

369

370

Exhibit B-1-4, Application, p. 124; Exhibit B-15, BCUC IR1 27.1; see also Exhibit B-15, BCUC IR1 26.2, 2.6.2.1,
26.2.2.

Designed in accordance with CSA Z276, API 625 and ACI 376: Exhibit B-1-4, Application, p. 125; see also Tr. 1,
p. 199, Il. 18-24 (Finke).

In an SSE scenario, the tank system will be designed to provide for no loss of containment capability of the
primary container and it will be possible to isolate and maintain the tank system during and after the event:
Exhibit B-19, CEC IR1 38.2.

Exhibit B-19, CEC IR1 37.2, 37.4. The foundations supporting the new tank and its secondary containment
system will be designed to withstand the Operating Basis Event (“OBE”) and SSE seismic events. The
implementation of the proposed deep ground improvement measures will provide the necessary safety
margins and will control the foundation displacements or deformations to ensure the integrity of the storage
tank: Exhibit B-33, CEC IR2 110.1.

Exhibit B-19, CEC IR1 37.3; Exhibit B-21, MS2S IR1 19.i, ii, iii. FEI has undertaken a quantitative risk analysis
(“QRA”) of event types and associated risks: Exhibit B-33, CEC IR2 111.1.

Exhibit B-22, RCIA IR1 18.1.
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FEI WILL REPORT ON PROGRESS AND ANY MATERIAL CHANGES

As is typical with other large infrastructure projects, aspects of the TLSE Project design

can only be finalized at the Detailed Design Phase.3’! FEI's proposed reporting regime, set out

below, is consistent with the approach adopted by the BCUC in the context of other FEI CPCN

applications. It provides an appropriate level of ongoing BCUC oversight.37?

Contract Finalization Report: To be filed within 30 days of the finalization of the
construction contract, which is expected to be complete in 60 days following the

final negotiated contract with the construction contractor and receipt of firm bids.

Periodic Progress Reports: Starting three months after the finalization of the
construction contract and outlining actual costs incurred to date, these reports (to
be filed within 30 days of the end of each reporting period) will contain an updated

forecast of costs, project progress, and the status of project risks.

Material Change Reports: FEI would file material change reports as soon as
practicable and in any event within 30 days of the date on which any material
change occurs. These reports would identify and explain: (1) any significant delays
or material (i.e., exceeding 5 percent) cost variances and the reasons for each
delay or cost variance; and (2) FEI's consideration of project risks and the options

available to, and actions taken by, FEI to address the issue.3”3

Final Report: FEI will file the Final Report within six months of the Project’s in-
service date. This concluding report will include a breakdown of the final project
costs compared to the initial cost estimates, including an explanation and

justification of any material cost variances.

371

372

373

The BCUC recognized this, for instance, in its Decision on the FEI Pattullo Gas Line Replacement Project CPCN -
Order C-2-21, Decision p. 19.

Exhibit B-32, BCOAPO IR2 6.1.
For example, Exhibit B-19, CEC IR1 87.2; Exhibit B-33, CEC IR2 123.1.
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226. The BCUC’s decision regarding FEI's Pattullo Gas Line Replacement (“PGR"”) project sets

out appropriate parameters for these reports.374

374 Decision and Order C-2-21, p. 49. Online: https://docs.bcuc.com/Documents/Orders/2021/DOC 63276 C-2-
21-FEI-Pattullo-Gas-Line-Replacement-CPCN-Decision-Final-Order.pdf (“PGR Project Decision”).



https://docs.bcuc.com/Documents/Orders/2021/DOC_63276_C-2-21-FEI-Pattullo-Gas-Line-Replacement-CPCN-Decision-Final-Order.pdf
https://docs.bcuc.com/Documents/Orders/2021/DOC_63276_C-2-21-FEI-Pattullo-Gas-Line-Replacement-CPCN-Decision-Final-Order.pdf
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PART SEVEN:PROJECT COSTS, ACCOUNTING TREATMENT AND RATE IMPACTS
A. INTRODUCTION

227. This Part addresses financial matters raised in the Application and IRs. In particular,

First, FEI's cost estimate for the TLSE Project is a reasonable basis for the BCUC to

assess the TLSE Project.

J Second, FEl's rate impact analysis is based on parameters consistent with the most

recent depreciation study and a BCUC decision.

. Third, FEI's proposed depreciation and net salvage rate for the tank component of
the TLSE Project aligns with the BCUC-approved methodology and Concentric’s

recommendations.

. Fourth, the proposed regulatory accounts are appropriate for the circumstances

of this project.

B. THE CAPITAL COST ESTIMATE IS AN APPROPRIATE BASIS FOR CONSIDERING THE
APPLICATION

228. The cost estimate for the TLSE Project is $768.998 million in as-spent dollars and including

AFUDC. FEI provided a breakdown of the TLSE Project cost estimate in Table 6-1 of the

Application, which is reproduced below.37>

375 Exhibit B-1-4, Application, Table 6-1 (p. 159).
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Table 6-1: Breakdown of the TLSE Project Cost Estimate ($ millions)

20205 As-Spent$ Reference

Engineering and Development 23.653 25.609 | Section 5.4.1 and Confidential Appendix J4 (2020 $)
Material 144,589 151.623 | Section 5.4.1 and Confidential Appendix J4 (2020 $)
Construction - Direct and Indirect 317.043 357.325 | Section 5.4.1 and Confidential Appendix J4 (2020 $)
Base Plant Demolition 12.297 13.827 | Section 5.4.1and Confidential Appendix J4 (2020 $)
FEI Project Management and Owner's Costs 31.521 32.928 | Section 5.4.1 and Confidential Appendix J4 (2020 $)
Subtotal Capital Cost 529.103 581.312 | See Note 1for As-spent $
Contingency 108.200 118.384 | Section 5.4.4.4 and see Note 1 for As-spent $
Subtotal Project Capital Costs w/ Contingency 637.303 699.696 | Table 6-2; Row 7; Col 1 (2020 S) & Col 2 (As-spent S)
CPCN Application 0.600 0.600 | Section 6.4.4
CPCN Preliminary Stage Development 1.546 1.546 | Section 6.4.4
Subtotal w/ Deferral Costs 639.449 701.842 | Table 6-2; Row 11; Col 1(2020S) & Col 2 (As-spent S)
AFUDC - 69.796 | Table 6-2; Row 11; Col 3
Tax Offset - (2.640)| Table 6-2; Row 11; Col 4
TOTAL Project Cost 639.449 768.998 | Table 6-2; Row 11; Col 1 (2020 $) & Col 5 (As-spent S)
Notes:

1. The as-spent cost is equal to the amount in 2020 dollars plus escalation. The total escalation is $62.393 million
(Section 5.4.4.5), which includes $52.209 million of escalation on capital cost and $10.184 million of escalation on
contingency.

229. The Project capital cost estimate meets the criteria for an AACE Class 3 Cost Estimate3’®
as required by the BCUC’s CPCN Guidelines. It is an appropriate basis for determining this
Application. Importantly, as FEI explained in Part Two, Section D of this Submission, a significant
portion of the project cost would have to be incurred at some point regardless since the existing
Base Plant is nearing the end of its useful life. As such, the entire cost of the Project cannot be

attributed as a cost to increasing resiliency. Moreover, based on FEl's financial analysis,

customers are better off replacing the Base Plant now (as proposed).

(a) Cost Estimate Was Prepared with, and Validated by, Expert Consultants

230. FEl developed the Project cost estimate with Linde, Clough Enercore (“Clough”), Horton

CB&I (“HCBI”), Golder, and Solaris Management Consultants Inc. (“SMCI”),3”” based on criteria

376 The typical variation in low and high accuracy ranges at an 80% confidence interval for an AACE Class 3

estimate fall between -10% to -20% on the low side and +10% to +30% on the high side.

FEl reviewed the credentials and experience of each consultant as part of the selection process: see Exhibit B-
1-4, Application, Appendix D.

377
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from AACE International Recommended Practices 18R-97 and 97R-18.378 FEI drew upon its own

experience from the Mt. Hayes and Tilbury 1A facilities.3”°

231. The base cost estimate breakdown, which includes the estimates developed by FEI and
various consultants, is included in Confidential Appendix J-4 of the Application.3° The Basis of

Estimate is included in Confidential Appendix J-1.381

232. The Project cost estimate was subject to quality assurance and validation, as follows:382

J Internal, Linde, Clough, HCBI, Golder and SMCl reviews that included peer reviews,

document quality checks, and independent reviews;

J Validation reviews involving both Linde, Clough, HCBI, Golder and SMCI, and FEI
team members, throughout the estimate development process to confirm that
the estimate assumptions were valid and that a well-documented, reasonable and

defensible estimate was developed;

. An external independent review by Validation Estimating LLC, USA (“Validation
Estimating”), a company that provides services in estimate validation, risk analysis,
and contingency estimation, to verify and validate all the constituent estimates to
confirm that they were well-documented, reasonable and defensible, and

ultimately, suitable for inclusion in the AACE Class 3 estimate;383

. As discussed further below, Yohannes Project Consulting Inc. (“YPCI”) prepared a
AACE Class 3 qualitative risk assessment to inform the contingency and escalation

analyses.

378 Exhibit B-1-4, Application, p. 134.

379 See e.g., Exhibit B-16-1, Confidential BCUC IR1 11.2.

380 Exhibit B-1-3-1.

381 Exhibit B-1-3-1.

382 Exhibit B-1-4, Application, pp. 138-139.

383 See Exhibit B-19, CEC IR1 46.1.1 for a summary of review process.
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(b) Development of the Contingency and Escalation Amounts Addresses Foreseeable Risks
and Changes in Market Conditions Over Time

233. FEl recognizes that economic and market conditions evolve, and that some time has
passed since the Application was filed. However, the estimate provided in the Application

remains an appropriate basis for determining this CPCN Application for the following reasons.

234. First, there is an escalation factor, in addition to the contingency, reflected in the
estimate. FEI has set the Project contingency at $108.200 million (20 percent) and an escalation
of $62.393 million, reflecting a P50 confidence level. The contingency is expected to be spent and
addresses known and likely to be encountered risks, while escalation addresses changes in

technical, economic and market conditions over time.38*

235.  FEl retained YPCI to prepare a AACE Class 3 qualitative risk assessment to assist with
mitigating remaining uncertainty to the greatest extent possible and to inform the contingency
and escalation analyses (as per AACE guidelines). This assessment informed the following

estimates prepared by Validation Estimating:3%®

. Contingency Estimation (Appendix K-2): using a quantitative analysis by applying
an integrated parametric and expected value methodology that is aligned with
AACE International Recommended Practice 42R-08: Risk Analysis and Contingency
1 Determination Using Parametric Estimating and 65R-11: Integrated Cost and
Schedule Risk Analysis and Contingency Determination Using Expected Value

applied in an integrated hybrid approach (RP 113R-20).38¢

J Cost Escalation Estimate (Appendix K-3): including a probabilistic assessment of
the impact of uncertainty in pricing and cost contingency based on AACE

Recommended Practices. Escalation per AACE is “a provision in costs or prices for

384 Exhibit B-1-4, Application, pp. 138-139.
38 Exhibit B-1-4, Application, pp. 139.

38  Exhibit B-1-4, Application, pp. 139-140. Exhibit B-19, CEC IR1 46.1; see also Exhibit B-1-3-1, Revised
Confidential Application, Confidential Appendix K-2.
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uncertain changes in technical, economic, and market conditions over time.

Inflation (or deflation) is a component of escalation.” 3’

236. FEl expects to update the cost estimate once the EPC contractor has been selected and
work has been completed to optimize the TLSE Project for cost and schedule efficiencies,
amongst other factors, which will occur after a CPCN is granted.3®® As indicated in Part 6, Section

C of this Submission, FEI will report on any material changes in cost.

(c) FEI's Approach to Cost Estimating is Consistent with Past Practice

237. The approach that FEl has taken to develop and validate its cost estimates is similar to the

approach that the BCUC considered to be appropriate in the recent PGR Project decision:38°

The Panel is satisfied with FEI's approach to cost estimating, specifically, that FEI
worked with Mott MacDonald, its consultant, in developing the cost estimate; that
the cost estimate was reviewed by UPI and Validation Estimating, two external
parties; that the risk analysis was prepared by YPCI, an independent, external
party; and that the contingency estimate and escalation estimate were prepared
by Validation Estimating, an independent external party. The Panel also considers
the choice of a P50 level of confidence, implying a 24 percent allowance for
contingencies, to be appropriate.

C. FEI HAS UNDERTAKEN APPROPRIATE RATE IMPACT ANALYSIS

238. FEl has undertaken rate impact analysis in the manner required by the BCUC’s CPCN
Guidelines, using appropriate inputs. Although the TLSE Project will increase customer rates, the
additional costs for customers represents an important investment in avoiding or mitigating the

known catastrophic consequences in the event of a winter no-flow event.

387 Exhibit B-1-4, Application, pp. 141-142.

38 Exhibit B-19, CEC IR1 87.2; ; see also Exhibit B-1-3-1, Revised Confidential Application, Confidential Appendix K-
3.

38 PGR Project Decision, p. 29.
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(a) Overview of Results

239. The TLSE Project will result in a present value (“PV”) of the incremental revenue
requirement of approximately $1,042 million and an estimated levelized delivery rate impact of
6.66 percent over the 67-year analysis period, which is equivalent to $0.301 per GJ for a typical
FEI residential customer over the life of the assets.3*® Over the period from 2022 to 2027
(assuming all capital costs have entered FEI’s rate base by 2027), the TLSE Project is estimated to
have a cumulative incremental delivery rate impact of 9.07 percent, or equivalent to $0.409 per

GJ for FEI's non-bypass customers.3%?

240. At the time the Application was filed was the expected period from commencement of
construction to when it is complete in rate base. As construction did not start in 2022, the
incremental delivery rate impacts will accordingly shift later (2024 to 2027, assuming regulatory

approvals are obtained in 2023).

(b) The 67-Year Horizon for the Rate Impact Analysis is Appropriate

241. The 67-year analysis period is based on a 60-year post-Project analysis period plus seven
prior years for the estimated Project schedule. FEI submits that this is the appropriate analysis

period, but shorter periods do not materially alter the value proposition of the TLSE Project.

242. FEl selected a 60-year post-Project analysis period based on the recommendation of
Concentric Advisors, ULC (“Concentric”), who completed FEI's most recent Depreciation Study
approved by BCUC Order G-165-20 as part of FEI's 2020-2024 Multi-Year Rate Plan (“MRP”)
Application. The analysis period reflects the average service life for a new 3 Bcf LNG tank, as
discussed further in the next section.?®> In the PGR CPCN Application Decision, the BCUC

endorsed using an analysis period that aligns with average service life: “The Panel finds FEI's use

3% Exhibit B-27, Confidential Attachment 21.1 (revised Schedule 9 of Confidential Appendix M-1).

391 Exhibit B-1-4, Application, Table 6-6 (p. 168); see also Exhibit B-19, CEC IR1 53.3 for the estimated bill impacts
per year for FEI's customers in Rate Schedules 1 to 7.

392 Exhibit B-1-4, Application, p. 160; Exhibit B-26, BCUC IR2 91.1.
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of a 68-year project life for its analysis of the PGR Project to be reasonable because it aligns with

the average service life of IP pipelines in FEI’'s 2017 Depreciation Study.”3?3

243. BCUC Staff IRs asked FEI to recalculate the PV of the incremental revenue requirement
and the levelized delivery rate assuming the useful life of the proposed 3 Bcf LNG tank ended in
2050.3%* However, calculating rate impacts assuming the asset will not reach its average service
life due to changes in public policy would be inconsistent with the approach that the BCUC
recently endorsed in its Decision regarding the PGR Project. In that case, the BCUC determined
that considerations such as the net-zero target for 2050 are best addressed in the Long-Term
Resource Plan rather than in the context of a CPCN application.3®> Moreover, FEI expects to

utilize the new facility for the duration of the assets’ expected average service life.3%

244. The rate impacts are reasonable even if 2050 is used in the analysis. First, when assuming
the same 67-year analysis period used in the Application in conjunction with a useful life of the
proposed 3 Bcf tank to the end of 2050, the levelized delivery rate impact over the 67-year

analysis period would be reduced from 6.67 percent to 5.64 percent:3°’

Useful Life of 24 Useful life of 60
years (to 2050) for years for the
the proposed 3Bcf  proposed 3 Bcf Tank

LNG Tank as per Application
PV of Incremental Revenue Requirement 67 years (S millions) 880.800 1,041.925
Delivery Rate Impact in 2027 (%) 11.90% 9.07%
Levelized Delivery Rate Impact 67 years (%) 5.64% 6.67%
Levelized Delivery Rate Impact 67 years (S/Gl) 0.254 0.301

3% PGR Project Decision, p. 36.

394 Exhibit B-26, BCUC IR2 91.4; Exhibit B-39, BCUC Panel IR1 7.1.
3% PGR Project Decision, p. 36, 47.
3% Exhibit B-19, CEC IR1 52.2.

397 Exhibit B-26, BCUC IR2 91.4. Please refer to Exhibit B-27, Confidential BCUC IR2 21.1 which explains that the
levelized delivery impact over the 67-year analysis would be 6.66 percent (instead of 6.67) due to a formula
error.
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245. Second, when assuming the same useful life to 2050 but using a shorter 31-year analysis
period (24 years useful life to 2050 plus 7 years of construction), the levelized delivery rate impact

is 6.90 percent versus 6.67 percent — with a higher delivery rate impact in 2027:3%

Financial Analysis

Financial Analysis over 67 years (60
over 31years (24 years Useful Life
years Useful Life to plus 7 years of
2050 plus 7yearsof  construction) as per
construction) Application
PV of Incremental Revenue Requirement (S millions) 896.744 1,041.925
Delivery Rate Impact in 2027 (%) 11.90% 9.07%
Levelized Delivery Rate Impact (%) 6.90% 6.67%
Levelized Delivery Rate Impact (S/GJ) 0.311 0.301

D. PROPOSED DEPRECIATION AND NET SALVAGE RATE ALIGNS WITH APPROVED
METHODOLOGY AND CONCENTRIC’'S RECOMMENDATIONS

246. FEl is seeking approval pursuant to sections 59-61 of the UCA for a depreciation rate for
the 3 Bcf TLSE storage tank of 1.67 percent (or 60 years) and a net salvage rate of 0.67 percent.3%°
FEI notes the proposed depreciation rate and net salvage rate is for the new 3 Bcf LNG tank only.
The depreciation and net salvage rates for the ground improvement, regasification, and auxiliary
system will be based on the approved depreciation rates at the time they are included in rate

base.400

247. FEl currently has a depreciation rate of 1.23 percent (equivalent to 81 years) and a net
salvage rate of 1.12 percent approved by the BCUC for the Tilbury Base Plant facility.*** The
current rate of 1.23 percent was primarily determined based on historical assets within the same
class (i.e., Tiloury Base Plant), and therefore, includes accumulated gains or losses embedded

that existed at the time of the depreciation study that are not relevant to the new TLSE storage

3% Exhibit B-39, BCUC Panel IR1 7.1.
399 Exhibit B-1-4, Application, p. 163.

400 The currently approved depreciation rate for ground improvements in asset class LNG Gas Structures &
Improvements (44200) 1 is 2.20 percent, or 45 years; and for regasification and auxiliary systems under asset
class LNG Send Out Equipment (44861) is 2.41 percent, or 41 years.

401 FE| Depreciation Study approved by Order G-165-20 as part of FEI's 2020-2024 MRP Application.
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tank.?°2 Moreover, using the currently approved depreciation rate would result in a significant
overdue cost recovery of the new LNG tank relative to the expected average service life (currently
1.23 percent for 81 years vs. the proposed 1.67 percent for 60 years). In other words, the costs

of the LNG tank would still be recovered, but recovery would take approximately 21 years

longer.203

248. FEl's proposal reflects the use of the straight-line Average Service Life method,*%* which
was recommended by Concentric and is consistent within FEI's current depreciation

methodology for its assets (including the existing LNG tanks). As FEI explained:4%®

The estimated average service life of 60 years for the proposed 3 Bcf tank is
recommended by Concentric based on the newer Mt. Hayes LNG storage tank,
which entered service in 2011. The Mt. Hayes storage tank has been recorded
under a separate asset class (44305) and is included in FEI’'s 2017 Depreciation
Study with the estimated average service life determined to be 60 years.
Concentric advised that using a 60 year average service life, consistent with the
Mt. Hayes tank, to calculate the depreciation and salvage rates for the proposed
new TLSE tank is reasonable and appropriate given the similarity of materials and
construction technology between the Mt. Hayes tank and the proposed TLSE tank.
The TLSE tank is considered to be more comparable to the Mt. Hayes tank than
the Tilbury Base Plant tank due to the relative age of the tanks and the resulting
changes in materials, technology and construction over time. As described above,
the use of the tank was not a consideration in the service life of the Base Plant
tank compared to the proposed new TLSE tank.

249. Concentric explained that it is appropriate to use a straight-line methodology in this

context:06

At the time of the application for the CPCN for the Tilbury LNG Expansion Project,
FEI had recently filed a depreciation study with the British Columbia Utilities

402 Exhibit B-1-4, Application, p. 163; Exhibit B-15, BCUC IR1 40.1.
403 Exhibit B-19, CEC IR1 58.1.

404 Utilizing estimates for retirement dispersion (an lowa curve), average service life, and net salvage estimate, as
detailed in the Concentric depreciation study approved by the British Columbia Utilities Commission’s decision
G-165-20: Exhibit B-39, BCUC Panel IR1 6.1.

405 Exhibit B-15, BCUC IR 40.1.
406 Exhibit B-39, BCUC Panel IR1 6.2.
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Commission where the straight-line Average Service Life method had been
approved for all asset groups. The use of mixed methods is rare and usually results
from specific and unique circumstances to the utility and used only when an
alternative method may provide a better recognition of the consumption of the
assets or to phase in a different and more appropriate approach.

Concentric investigated various depreciation methods in the completion of the
recent depreciation study in order to find the most appropriate option for the
specific circumstances of FEI. Given that Concentric views the service value of all
FEI assets is consumed evenly over the average service life, Concentric
recommended the straight-line, Average Service Life method of depreciation
applied on a remaining life basis in this depreciation study. Concentric continues
to believe that this method is appropriate for all asset groups for FEI at this time.

250. As Concentric goes on to explain, accelerated methods are also not generally accepted
for return of investment in rate regulated utilities because of concerns about intergenerational
equity.?%” Regardless, the difference in the delivery rate impact and in the PV of the incremental
revenue requirement is small had FEl used non-straight line accelerated depreciation

methods.408

E. REGULATORY ACCOUNT PROPOSALS ARE REASONABLE

251. FEl is proposing two regulatory accounts, which are just and reasonable and should be

approved under sections 59-61 of the UCA.

(a) Three-Year Amortization of Application and Preliminary Stage Development Costs Is
Reasonable and Consistent with Past Practice

252. FEl is seeking BCUC approval for deferral treatment of both Application and Preliminary
Stage Development costs.?®® The forecast balance in the account is a credit of $0.381 million,

consisting of:410

407 Exhibit B-39, BCUC Panel IR1 6.5.
408 Exhibit B-39, BCUC Panel IR1 6.3.
409 Exhibit B-1-4, Application, p. 165.
410 Exhibit B-1-4, Application, p. 165.
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Project Application Costs: FEI will incur costs for the regulatory preparation and
disposition of the Application. These expenses include the written hearing
process, external legal review, consultant and studies costs, BCUC costs, and
BCUC-approved intervener costs. Consistent with past CPCN applications, FEI will
record all costs, net of tax, related to the preparation and disposition of the

Application up to the date of BCUC approval in this deferral account.*!!

Preliminary Stage Development Costs: FEI is proposing to record the actual costs,
net of tax, incurred to engage third party-consultants for feasibility evaluation,
preliminary development, and assessment of the potential design and alternatives
as required to complete this Application in this deferral account. It will also
capture the income tax recovery related to development costs that are incurred
prior to BCUC approval but are capitalized. These costs are eligible for deduction
for income tax purposes in the year incurred, as such are included in the deferral

account.*12

FEI will record the actual costs incurred for the application costs and preliminary stage

development costs in the proposed new non-rate base deferral account, attracting FEI's weighted

average cost of capital until it enters rate base. Consistent with FEI's previous CPCN applications,

and following FEI's assessment of amortization periods of 7 years or less,*** FEI proposes to

transfer the balance in the deferral account to rate base on January 1 of the year following BCUC

approval of the Application and commence amortization over a three-year period thereafter.#14

254,

The continuity of the TLSE Application and Preliminary Stage Development Costs deferral

accounts can be found in Confidential Appendix M-1, Financial Schedule 9.4

411

412

413

414

415

Exhibit B-1-4, Application, p. 165 and Table 6-5 (p. 166).
Exhibit B-1-4, Application, p. 165 and Table 6-5 (p. 166).

With the exception of the 1-year amortization period, there is no difference in the annual delivery rate impact
for amortization periods of 2 to 7 years when rounded to 3 decimal places: Exhibit B-15, BCUC IR1 44.1

Exhibit B-1-4, Application, p. 165.
Exhibit B-1-3-1.
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(b) Capturing Mark to Market Valuations Is Beneficial to Both FEI and Customers

255. FEl is also seeking BCUC approval for a “TLSE FX Mark to Market” deferral account,
capturing the mark-to-market valuation of any foreign currency forward contracts entered

related to construction of the TLSE Project.

256. FEl forecasts that approximately 27.8 percent of the total Project capital cost is expected

416

to include USD payments,*!® reflecting that some expenditures for materials or expertise will

unavoidably be in US dollars instead of Canadian dollars.*’

257. FEl submits that approval of this deferral account will mitigate against external
uncontrollable income statement volatility if there are movements in foreign exchange rates.*'8

Importantly, the deferral account:*'°

J will not attract a financing return, as the mark-to-market adjustments are non-
cash;
. treatment of the mark-to-market adjustments related to the foreign exchange

rate hedging for the Project will have no impact on customer rates;

J will not result in any incremental cost or revenue impacts;
J will not increase or decrease the expected cost of the Project; and
. at the end of the Project, the amount of the deferral account will be zero.

416 Exhibit B-15, BCUC IR1 45.1; see also Exhibit B-33, CEC IR2 114.1.

417 Exhibit B-26, BCUC IR2 93.1.

418 Exhibit B-15, BCUC IR1 45.4. Further, foreign exchange forward contracts are considered derivative

instruments under FASB Accounting Standards Codification 815, Derivatives and Hedging, and therefore, in the
absence of an approved deferral account, fair value (mark-to-market) adjustments would be included in FEI's
earnings for the period: Exhibit B-1-4, Application, p. 166.

419 Exhibit B-1-4, Application, pp. 166-167; Exhibit B-15, BCUC IR1 45.3.
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258. This approach is consistent with similar deferral accounts approved for the Mt. Hayes LNG

Facility CPCN“*%° and the Customer Care Enhancement CPCN. 421 422

259. Ultimately, the requested deferral account is beneficial to FEI and its customers, and
ensures mutually fair treatment.*?3 FEI will report on the use of this deferral account as part of

the Project progress reports filed with the BCUC.

420 Order G-145-08. Online: https://www.ordersdecisions.bcuc.com/bcuc/orders/en/116831/1/document.do.
421 Order G-23-10. Online: https://www.ordersdecisions.bcuc.com/bcuc/orders/en/117690/1/document.do.
422 gee Exhibit B-19, CEC IR1 61.1 for a list of projects involving US dollar payments.

423 Exhibit B-15, BCUC IR1 45.5.



https://www.ordersdecisions.bcuc.com/bcuc/orders/en/116831/1/document.do
https://www.ordersdecisions.bcuc.com/bcuc/orders/en/117690/1/document.do
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PART EIGHT: FEI WILL MITIGATE ENVIRONMENTAL AND ARCHAEOLOGICAL IMPACTS

A. INTRODUCTION

260. The TLSE Project facilities will be constructed entirely within an existing brownfield site
that has hosted industrial operations for roughly half a century.*?* The photograph below depicts
the existing industrial development on the Tilbury site, including the Tilbury Base Plant and the

Tilbury 1A Expansion facilities.*

261. The subsections in this Part demonstrate the following points:

. First, assessments undertaken to date confirm that potential environmental and

archaeological impacts associated with the TLSE Project can be mitigated.

. Second, components of the TLSE Project are also subject to a separate

environmental assessment process, necessitating separate approvals from both

424 Exhibit B-44, Rebuttal Evidence to TWN, p. 22.
425 Exhibit B-44, Rebuttal Evidence to TWN, p. 22.
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the federal and provincial government. This assessment is comprehensive and

inclusive of Indigenous communities.

J Third, FEI has performed appropriate archaeological surveys to date, and will

continue to monitor and reflect results of further work.

B. POTENTIAL ENVIRONMENTAL IMPACTS CAN BE MITIGATED

262. The Environmental Overview Assessment (“EOA”) of the TLSE Project, completed by
Jacobs Consultancy Canada Inc. (“Jacobs”), is included as Appendix O of the Application.*?® The
EOA describes the existing conditions on the entire Tilbury site and the TLSE Project’s potential
adverse effects on the environment.*?” The EOA assesses a range of biophysical receptors and
concludes that the overall environmental risk of the Project is moderate, before taking into
consideration mitigation measures.*?® Only two biophysical receptors presented more than a
‘low’ risk (prior to the implementation of any mitigation); namely: (1) the atmospheric biophysical

429 and (2) the contaminated soils and groundwater biophysical receptor.*3° In both

receptor;
cases, elevated risk was attributed to the need to conduct further assessments. For example,
Jacobs recommended completing Stage 1 and 2 Preliminary Site Investigations (“PSIs”) to further
understand the potential for contamination.*3* FEl has now completed the Stage 1 and 2 PSls and
will update the risk ratings presented in Appendix O based on the findings of the final Stage 2 PSI

report.*32

426 Exhibit B-1-4.

427 Exhibit B-1-4, Application, p. 170 and Appendix O; see also Exhibit B-15, BCUC IR1 48.1.

428 The EOA includes an assessment of the following biophysical receptors: surface water, atmospheric

environment, contaminated soils and groundwater, fish and fish habitat, vegetation and wetlands, and wildlife
and wildlife habitat.

429 The main source of emissions associated with the TLSE Project are related to the occasional use of the

vaporizers, and their operation will be infrequent. Given this, FEIl anticipates the eCEA will have little to no
impact on the cost or timing of the TLSE Project: Exhibit B-15, BCUC IR1 49.2; see also Exhibit B-1-4, Application,
pp. 173-174

430 Exhibit B-1-4, Application, p. 174; Exhibit B-19, CEC IR1 62.1, 62.2, 62.3.
431 Exhibit B-1-4, Application, p. 172.

42 Exhibit B-15, BCUC IR1 50.1; Exhibit B-26, BCUC IR2 97.1; Exhibit B-44, Rebuttal Evidence to TWN, Appendix D,
p. 10-2.
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263. Any potential environmental impacts associated with the TLSE Project can be mitigated
through permitting processes, including the environmental assessment process described below,
and the implementation of standard best management practices, which FEI will follow during
construction.*33 FEI will also prepare an Environmental Management Plan as part of the Project
tendering process, followed by an Environmental Protection Plan specific to the TLSE Project. FEI
has accounted for the costs to implement specialized mitigation measures or follow-up work (if

any) as part of the TLSE Project-wide contingency.*3*

C. ENVIRONMENTAL ASSESSMENT PROCESS IS COMPREHENSIVE AND PROGRESSING

264. As described below, the TLSE tank forms part of the environmental assessment for the
Tilbury Phase 2 LNG Expansion Project. The remaining components of the TLSE Project are
considered as part of the cumulative effects assessment in the environmental assessment.*3°
Thus, although the BCUC is only assessing the TLSE Project as presented in the Application, the
components will be subject to additional regulatory scrutiny to identify, evaluate and mitigate

any potential impacts associated with the TLSE Project.

265. The Tilbury Phase 2 LNG Expansion Project, of which the proposed 3 Bcf TLSE storage tank
is a component, triggers the requirements for both a federal Impact Assessment*3® and a
provincial Environmental Assessment.*3” Both processes have undergone considerable revision
to enhance public confidence and participation and provide a robust structure for reviewing the

direct, indirect and cumulative effects of a given project and how they potentially affect

433 Exhibit B-1-4, Application, pp. 170, 174, Appendix O, Table 6-1.
434 Exhibit B-15, BCUC IR1 49.1.

435 Those components of the TLSE Project which are not specifically in scope of the Tilbury Phase 2 LNG Expansion
Project environmental assessment have been identified as reasonably foreseeable projects, and will be
considered as part of that processes cumulative effects assessment: Exhibit B-44, Rebuttal Evidence to TWN, p.
5; see also Exhibit B-51, CECIR3 118.1 and 118.2.

436 See Physical Activities Regulations, s. 38(d).

437 See Reviewable Projects Regulation, Part 4, Table 8, Column 3, Criteria (1)(b).
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Indigenous nations and the associated rights recognized and affirmed by section 35 of the

Constitution Act, 1982.438

266. For example, the environmental assessment process in British Columbia was ‘revitalized’
in 2018 to, in particular, advance reconciliation with Indigenous peoples by: (1) supporting the
implementation of the United Nations Declaration on the Rights of Indigenous Peoples
(“UNDRIP"); (2) recognizing the inherent jurisdiction of Indigenous nations and their right to
participate in decision-making in matters that would affect their rights; (3) collaborating with
Indigenous nations in relation to reviewable projects; and (4) acknowledging the rights of
Indigenous peoples recognized and affirmed by section 35 of the Constitution Act, 1982 in the
course of assessments and decision-making. This is achieved through consensus-seeking
opportunities throughout the environmental assessment process, mandated consideration of
consent (or lack of consent) from a participating Indigenous nation, and ultimately, additional
opportunities for meaningful dialogue and negotiation over the course of a project from its initial

planning through to its implementation.*3°

267. In the context of the Tilbury Phase 2 LNG Expansion Project, the British Columbia
Environmental Assessment Office (“BC EAO”) will undertake a single assessment through a
‘substituted’ assessment process, with both the federal and provincial governments ultimately
independently deciding whether to grant approval based on the considerations defined in each
respective statute (collectively referred to as the “environmental assessment process”).**° This
will include an assessment of the Project’s cumulative effects, which accounts for (among other
things) the aspects of the TLSE Project not specifically part of the Tiloury Phase 2 Expansion

Project (e.g., vaporization/regasification and ancillary equipment).?4!

438 Exhibit B-44, Rebuttal Evidence to TWN, pp. 5-9.

439 Exhibit B-44, Rebuttal Evidence to TWN, pp. 13-14.

440 see Exhibit B-44, Rebuttal Evidence to TWN, p. 15 and Appendix A, p. 8; see also Exhibit B-49, TWN IR3 7.1.
441 Exhibit B-44, Rebuttal Evidence to TWN, p. 23.
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268. The environmental assessment process for the Tilbury Phase 2 LNG Expansion Project has
progressed concurrently with this Application and remains ongoing. Through this process, the
TLSE Project will undergo a rigorous assessment of its environmental and other impacts including,
as noted above, the Project’s effects on Indigenous nations and rights recognized and affirmed
by section 35 of the Constitution Act, 1982.%*> As discussed in Part Nine of these Final
Submissions, five Indigenous-led assessments, including those undertaken by TWN and
Musqueam, will also form part of the Project’s environmental assessment process — each

reflecting the unique considerations raised by participating Indigenous nations.**3

269. Reviewable projects assessed by the BC EAO must progress through a number of phases
according to a legislated timeline.*** The assessment of the Tilbury Phase 2 LNG Expansion
Project has now progressed to the ‘Process Planning’ phase.**> FEI expects that the assessment

process will continue until Q2 2023, with a decision no earlier than Q4 2023.44®

270. In short, the environmental assessment process is comprehensive. It provides another
opportunity to consider the impacts of the TLSE Project and to assess the suitability of any
proposed mitigations above and beyond the identification and preliminary assessment of

potential effects that FEI has undertaken in support of this Application.

D. POTENTIAL ARCHAEOLOGICAL IMPACTS WILL CONTINUE TO BE ASSESSED AND
MONITORED

271. FEl retained Golder Associates Ltd. (“Golder”) to complete an Archaeology Overview
Assessment (“AOA”) for the Project, included as Appendix P of the Application. The AOA

determined that the likelihood of impact to archaeological resources, prior to undertaking any

2 Exhibit B-49, TWN IR3 1.1.

443 See section 19(4) of the BC Environmental Assessment Act; see also Exhibit B-44, Rebuttal to TWN, p. 16 and
Exhibit B-51, CEC IR3 120.1.

444 see Exhibit B-44, Rebuttal Evidence to TWN, Figure 3 (p. 7).

445 Exhibit B-44, Rebuttal Evidence to TWN, p. 16.

46 These dates are estimates only and may change as the assessment process continues.
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mitigation steps, is low to moderate but requires further assessment.**’ Since filing the
Application, FEI has continued to progress archaeological assessment work, and will continue to

monitor as development of the Project progresses.

272. The purpose of the AOA was to develop a comprehensive understanding of the
archaeological resource potential of the area, including the entire Tilbury site with the exception
of the Tilbury 1A area (which was investigated through an Archaeological Impact Assessment
(“AIA”) conducted in 2013), and to provide guidance on the need for and, if required, the scope
of future archaeological assessments.**® FEl obtained all required Indigenous heritage
investigation permits prior to commencing the AOA, invited Indigenous communities to
participate in preliminary field reconnaissance activities and expects that all aspects of the TLSE

Project will conform to Indigenous permitting policies.*4°

273. Where Golder identified archaeological potential within the AOA area, Golder refined
their recommendations through an evaluation of archaeological sensitivity. The results are
provided in Figures 9 and 10 of Appendix P to the Application.**® Golder provided specific
recommendations for each of the 13 assessment areas,*! concluding that potential impacts to

archaeological resources as a result of the TLSE Project can be mitigated.*°?

274. Since filing the Application, FEI has completed a detailed AIA of the TLSE Project area
based on the recommendations of the AOA — a draft of which has been provided to Indigenous
nations. To date, no archaeological resources have been identified at the Tilbury site.*>3 FEI will

continue to notify Indigenous communities about archaeological assessment work — including

47 Exhibit B-1-4, Application, p. 176 and Appendix P.

448 Exhibit B-1-4, Application, p. 176 and Figure 7-1 (p. 177); Exhibit B-15, BCUC IR1 51.1.

449 Exhibit B-1-4, Application, p. 180; Exhibit B-15, BCUC IR1 51.2, 52.2; Exhibit B-19, CEC IR1 64.1.
40 Exhibit B-1-4, Application, Appendix P.

41 Exhibit B-1-4, Application, Appendix P, Figure 11.

452 Mitigation measure include additional assessment, standard provincial and Indigenous permitting processes,
and the implementation of standard best management practices.

453 Exhibit B-44, Rebuttal Evidence to TWN, p. 28; see also Exhibit B-15, BCUC IR1 52.3 and Exhibit B-15, BCUC IR1
52.4.
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providing an opportunity to participate in these assessments. Finally, Indigenous groups,

including TWN and Musqueam, will have the opportunity to comment on the site-specific chance

find management procedure.**

454 Exhibit B-25, TWN IR1 7.1.
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PART NINE: INDIGENOUS AND STAKEHOLDER ENGAGEMENT

275. This Part addresses consultation with the public and Indigenous groups. FEI has been
consulting with the public and engaging with Indigenous groups throughout the development of
the TLSE Project. FEI will continue to do so, including through other regulatory processes such as
the federal impact assessment and provincial environmental assessment processes (collectively
being undertaken as a substituted process by the BC EAO and referred to as the “environmental
assessment process” above) and BCOGC permitting processes. The evidence demonstrates that
FEI's approach to consultation and engagement is ensuring that Indigenous groups and the public
have a meaningful opportunity to engage and provide input regarding the TLSE Project consistent

with BCUC’s CPCN Guidelines.

A. PUBLIC CONSULTATION HAS BEEN SUFFICIENT AND IS ONGOING

276. The evidence demonstrates that its general stakeholder consultation activities in relation
to the TLSE Project to date meet the requirements of the BCUC’s CPCN Guidelines. Public

engagement is ongoing.

277. InSection 8.3 of the Application, FEl outlined its consultation activities with stakeholders,
including customers, residents, businesses and landowners near the Tilbury facility, provincial
and local governmental bodies and industry and community groups.*>®> FEI has been engaging
with stakeholders regarding development at Tilbury generally since 2012 and the TLSE Project
specifically as early as 2019. FEI has proactively identified key issues and interests, and has

responded to all concerns and comments raised by stakeholders.

278. In particular, FEI synchronized public consultation regarding the TLSE process with the
ongoing environmental assessment process for the Tilbury Phase 2 LNG Expansion Project —
which involves significant consultation.**® FEI, together with FortisBC Holdings Inc. (collectively

referred to as “FortisBC”), has developed an overarching Engagement Plan to ensure Indigenous

455 Exhibit B-1-4, Application, pp. 185-196 and Appendix Q-3.
456 Exhibit B-1-4, Application, pp. 184-185; see also Exhibit B-18, BCSEA IR1 3.4.
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groups and stakeholders are informed and engaged about the TLSE Project and that FEI identifies

and responds to concerns raised by stakeholders and Indigenous groups.**’ This approach

ensures engagement is robust, efficient and transparent.*>®

279. Most stakeholder feedback regarding the TLSE Project has mirrored topics that FEI
proactively identified, including safety, potential environmental impacts, rate impacts,
engagement opportunities for the community and business opportunities for stakeholders.**° FEI
has also provided responses to questions regarding the purpose of the TLSE Project (namely,
resiliency), accidents and malfunctions and decommissioning.*®° FEI considers that all comments
received to date have been addressed, but recognizes that consultation is a long-term and

ongoing process.

280. FEl will continue to update stakeholders regarding Project timelines, construction
activities and public safety, and address any feedback that could be considered to be
‘negative’.%%! Ultimately, FEI recognizes and appreciates that all comments and feedback,
including those received from municipalities and other government agencies, are constructive

and a fundamental part of the project development process.

B. INDIGENOUS CONSULTATION AND ENGAGEMENT HAS BEEN MEANINGFUL, TIMELY
AND SUFFICIENT

281. The evidence demonstrates that consultation, including FEI's engagement, with
Indigenous groups has been meaningful, timely and sufficient to date, given the nature of the
approval sought. Consultation and engagement with Indigenous groups is consistent with the

BCUC’s CPCN Guidelines, is in alignment with other FEI applications approved by the BCUC and

457 Exhibit B-1-4, Appendix Q-2.
458 Exhibit B-1-4, Application, p. 185.

459 Exhibit B-1-4, Application, Table 8-3 (pp. 193-194) and Appendix Q-4, Q-7 (as updated in Exhibit B-15,
Attachment 62.1); Exhibit B-15, BCUC IR 56.1, 60.1.

460 Exhibit B-15, BCUC IR1 54.1; Exhibit B-26, BCUC IR2 103.1.
461 E.g., Exhibit B-26, BCUC IR2 104.1, 104.2, 104.2.1.
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reflects the TLSE Project’s current stage of development.*? The following subsections focus on

the following supporting points:

. Consultation, including FEI's engagement, with Indigenous groups to date has
been sufficient and has included the provision of notice, project information,
responses to questions and concerns, and consultation and engagement activities

through the environmental assessment process.

] The recent agreement and collaboration with Musqueam is reflective of FEI and
FortisBC Holdings Inc.’s collective efforts to build strong relationships with
Indigenous groups regarding the TLSE Project, to meaningfully engage with
potentially affected Indigenous groups and to seek their free, prior and informed

consent.

. Consultation with TWN has met any legal standard at this point given the nature
of the approval sought in this Application. Consultation and engagement activities
with TWN will continue as development of the TLSE Project progresses, including

throughout the environmental assessment and BCOCG permitting processes.

(a) Consultation with Indigenous Groups Has Been Sufficient to Date

282. AssetoutinSection 8.4 of the Application, FEI's engagement with Indigenous groups with
respect to the TLSE Project has been guided by FEI’'s Engagement Plan (Appendix Q-2) and
Statement of Indigenous Principles (Appendix R-1). Consultation has, to date, been meaningful,

timely and sufficient.

283. FEl's engagement with Indigenous groups with respect to the TLSE Project is taking place
both with respect to this CPCN Application and the environmental assessment process for the
Tilbury Phase 2 LNG Expansion Project, which includes the TLSE Project in the manner described

in Part Two of these Final Submissions.

462 For example, CTS TIMC Project Decision, pp. 52-54.
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284. In recognition that there are concurrent regulatory processes underway for the TLSE
Project, that FEI understands that Indigenous groups are facing resource constraints, and in the
interests of providing a holistic picture and transparent engagement, FEl sought to limit
consultation fatigue by synchronizing engagement activities where possible. FEI applies
comments received from Indigenous groups through this synchronized process to all applicable

aspects of the developments at Tilbury to ensure they are appropriately captured and

addressed.463

Inclusive and Proactive Engagement Efforts

285. As set out in the Application, FEIl identified 20 Indigenous groups to engage with
specifically in respect of the TLSE Project. This is more inclusive than the list provided by a review
of the provincial Consultative Areas Database (which identified 17 Indigenous groups). FEI
included Indigenous groups that expressed interest in other projects in the vicinity of the

Project.*64

286. FElI commenced engagement with Indigenous groups in July 2019 while the initial scope

of the TLSE Project was being developed.*6>

287. Prior to filing this Application, FEI engaged with the 20 identified Indigenous groups by
sharing Project information, identifying next steps in the regulatory processes, and responding
to questions and recording concerns. Notification letters and emails sent to Indigenous groups
during this time included notice of relevant Project milestones, Project materials and identified
opportunities for review and comment. FEIl also attended Project meetings with five Indigenous
groups (as requested by those Indigenous groups) to discuss questions or comments related to

the Project. FEI facilitated a site visit in response to a request by an Indigenous group.*6®

463 Exhibit B-1-4, Application, p. 199.

464 Exhibit B-1-4, Application, p. 197, Table 8-4 and Appendix R-2.
465 Exhibit B-1-4, Application, p. 199, Table 8-5.

466 Exhibit B-1-4, Application, p. 198; Exhibit B-15, BCUC IR1 58.2
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288. Since filing the Application, FEI has continued to engage with the Indigenous groups
regarding the TLSE Project. As of November 10, 2021, this engagement included active two-way

communication between FEIl and 15 Indigenous groups regarding the TLSE Project.*¢’

289. FEl has responded to the questions and concerns raised by Indigenous groups regarding
the TLSE Project. Where comments have required additional information that is not available at
this stage of Project development, FEI has committed to provide the requested information to
those Indigenous groups when the information becomes available.*®® Further, a number of the
interests raised in those comments will be assessed or addressed in the environmental

assessment or BCOGC permitting processes.

290. FEl has also supported and adapted engagement activities with Indigenous groups during
the COVID-19 pandemic by offering to provide technological equipment to staff members of
these groups who were working from home, and engaged with Indigenous groups over email
rather than mail. FEl also communicated its willingness to assist in providing methods for remote

monitoring of the Project.*®®

Consultation and Engagement with Indigenous Groups in the Environmental
Assessment Process

291. A significant amount of consultation with Indigenous groups has taken place as part of

the environmental assessment process, including:

. FortisBC commenced engagement with Indigenous groups and sought feedback
regarding its draft Initial Project Description (“IPD”) in July 2019, prior to formally
submitting the IPD in February 2020. FortisBC later sought feedback on its draft
Detailed Project Description (“DPD”). Feedback received by Indigenous groups

informed the final draft of the DPD.*’° FortisBC also sought feedback from

467 Exhibit B-26, BCUC IR2 102.1; Exhibit B-15, BCUC IR1 58.1.

468 Exhibit B-1-4, Application, p. 204 & Table 8-6; Exhibit B-15, BCUC IR1 59.1; Exhibit B-26, BCUC IR2 103.1.
469 Exhibit B-1-4, Application, p. 198; Exhibit B-44, Rebuttal Evidence to TWN, pp. 19-20..

470 Exhibit B-15, BCUC IR1 55.1
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Indigenous groups regarding the draft Valued Components and draft Application

Information Requirements (“dAIR”).47%

FEI provided or offered capacity funding to thirteen Indigenous groups to support
their engagement with FortisBC and their involvement in the environmental

assessment process.*”?

The BC EAO and the Impact Assessment Agency of Canada (“IAAC”) have consulted
with Indigenous groups throughout the environmental assessment process. The
BC EAO sought consensus with participating Indigenous nations, with respect to
the Readiness Decision, and Process Order, which includes the Application
Information Requirements (“AIR”), the Assessment Plan and the scope and timing

of Indigenous-led assessments.*’3

The BC EAO also sent Indigenous groups an information sheet providing a

background on the TLSE CPCN Application process to Indigenous groups that were

inquiring about the process.*’*

Consultation and Engagement with Indigenous Groups is Ongoing and Will Continue

FEI will continue to engage with those Indigenous groups who wish to receive further

information as development of the TLSE Project continues. Further consultation and engagement

activities with potentially affected Indigenous groups will include, in particular:

Continued engagement between FEI and potentially affected Indigenous groups

that have expressed interest in the TLSE Project to better understand any

471

472

473

474

Exhibit B-44, Rebuttal Evidence to TWN, pp. 15-16; Exhibit B-15, BCUC IR1 58.1.

Exhibit B-15, BCUC IR1 61; Exhibit B-24, BCUC IR2 101.2 & 101.3.

Exhibit B-44, Rebuttal Evidence to TWN, pp. 16-17, Appendix B; Exhibit B-51, CEC IR3 119.1.
Exhibit B-15, Response to BCUC IR1 54.2 & Attachment 54.2b.
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guestions or concerns that may arise and to work collaboratively to address these

concerns47°

Continued consultation by the BC EAO and IAAC throughout the environmental
assessment process. The BC EAO will seek consensus with participating Indigenous
nations throughout the remaining phases of the environmental assessment
process, including acceptance of the application for an environmental assessment
certificate (“EAC”), the content of the assessment report and project conditions
and recommendation to the ministers. The five Indigenous groups that have
elected to undertake an Indigenous-led assessment will also undertake their own
assessment of potential effects on those Indigenous groups and their rights
recognized and affirmed in section 35 of the Constitution Act, 1982 (“Section 35
Rights”). These processes will also address many of the preliminary concerns
raised by Indigenous groups including those regarding potential cumulative

effects, greenhouse gas emissions, air quality and in-stream impacts.4’®

Continued engagement by FortisBC with Indigenous groups during the remaining
phases of the environmental assessment process as set out in the Process Plan,
including gathering and incorporating feedback, addressing concerns, developing
the application for an EAC and incorporating Indigenous knowledge into the
assessment materials.%”” FEI will also continue to work towards capacity funding
agreements with Indigenous groups to support their involvement in the

environmental assessment process.*’®

475

476

477

478

Exhibit B-1-4, Application, p. 204.
Exhibit B-51, CEC IR3, Attachment 119.1; Exhibit B-44, pp. 13-14, Appendices A & B.
Exhibit B-51, CEC IR3, Attachment 119.1; Exhibit B-15, BCUC IR1 55.1 & 61.3; Exhibit B-44, Rebuttal Evidence to

TWN, p. 18.

Exhibit B-26, BCUC IR2 101.3.
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J Engagement by FEIl during development of management plans and conditions

associated with the EAC (should it be issued).4”?

J Follow-up meetings with FEI and Indigenous groups that have expressed interest

in business opportunities as that information becomes available.*&°

J Consultation by the BCOGC and other regulators as part of required permitting
process for the TLSE Project. FEI will support the BCOGC's consultation process by
responding to technical questions and attending meetings where appropriate.
This process will address concerns raised about tank demolition, among other

things.48?

(b) Collaboration and Partnership with Musqueam Embodies the Spirit of Reconciliation
and Demonstrates FEI's Commitment to Robust Engagement

293. Musqueam asserts that the Tilbury facilities are “located centrally in core Musqueam
territory and [...] that Musqueam is most affected and most directly interested in the proposed
projects”. Musqueam has proven Aboriginal rights in the project area that are recognized and
affirmed under section 35 of the Constitution Act, 1982.%82 The recent agreement between
Musqueam and FortisBC Holdings Inc. reflects the spirit of reconciliation and demonstrates the

value of meaningful engagement undertaken in close collaboration.

294. The agreement allows for collaboration and partnership between Musqueam and
FortisBC Holdings Inc. related to the BCUC-regulated and non-BCUC regulated projects at Tilbury
Island. The agreement includes options for Musqueam to acquire equity ownership in the new
regulated projects including the TLSE Project, subject to applicable regulatory approvals (which

would include BCUC approval) and other conditions. 483

479 Exhibit B-44, Rebuttal Evidence to TWN, p. 18.
480 Exhibit B-1-4, Application, p. 204.

481 Exhibit B-1-4, pp. 204-205.

482 Exhibit C8-1.

483 Exhibit B-51, CECIR3, 119.1
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295. This agreement is significant in that it formalizes a close collaboration between
Musqueam and FortisBC Holdings Inc. and its affiliates (including FEI) in the furtherance of
meaningful dialogue, mutual growth and the sustainable development of energy projects which
also respect Musqueam’s Section 35 Rights, and the sharing of benefits associated with the

development, construction and operation of Tilbury Projects.*8

296. In the Indigenous Utilities Regulation Inquiry Final Report, the BCUC characterized

reconciliation as follows: 48

297. The concept of reconciliation implies the development of meaningful relationships with
Indigenous peoples and the creation of common goals. [...] Acknowledging that reconciliation is
a process of change through building a lasting relationship, the Panel recognizes that it will take
more than merely revising policies or processes. It requires on-going engagement and change to

develop, in collaboration with Indigenous representatives, a strategy to go forward.

298. The BCUC’s Indigenous Utilities Inquiry Final Report also noted the following

interrelationship between UNDRIP and economic participation in utility infrastructure: 486

Article Summary of Indigenous Peoples’ Rights Application to This Context

Affirms the right to self-determination, which includes the | This could include pursuing development of
3 right to freely pursue economic, social and cultural infrastructure, like utilities, to support and expand
development. Indigenous community development.

299. The Report also recommended “that the Province consider mechanisms to encourage the

development of further economic partnerships between incumbent utilities and First Nations

(Final Recommendation 26).”487

484 Exhibit B-54, BCUC IR4 114.1.

485 Indigenous Utilities Regulation Inquiry Final Report, p. 83. Online:
https://www.ordersdecisions.bcuc.com/bcuc/decisions/en/item/470256/index.do.

48 Indigenous Utilities Regulation Inquiry Final Report, p. 28.

487 |Indigenous Utilities Regulation Inquiry Final Report, p. 74.
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300. The fact that these principles are embodied in the relationship between FortisBC and
Musqueam is illustrated by the comments of Musqueam Chief Wayne Sparrow, who has
described the relationship with FortisBC as follows: “For thousands of years, Musqueam has lived
along a trading route and supported trade in the region. Through our relationship with FortisBC,
we are building on this strength while being leaders in energy stability and ensuring benefits for

future generations.”4%8

301. If Musqueam were to exercise its option to acquire an equity ownership interest in the
TLSE Project, the ownership structure contemplated would be similar to Mt. Hayes. The model
allows for shared ownership of the specific asset, while leaving FEI customers in the same
financial position that they would be if FEI still owned the asset.*®® FEl retains effective control
over the TLSE facility, and operates it.**° Musqueam favours the option of acquiring an equity
ownership in the TLSE Project over the option of FEI making a annual royalty payment to

Musqueam.#°!

302. Aswith other Indigenous groups, consultation activities with Musqueam remain ongoing.
The Agreement contemplates the parties working collaboratively and efficiently to undertake
consultation activities throughout the various approval and permitting processes.**? This will
include Musqueam undertaking an Indigenous-led assessment as part of the environmental

assessment process.*3

(c) Consultation with Tsleil-Waututh Nation to Date Has Been Deep and Meaningful

303. Inits evidence and responses to IRs, TWN claims that consultation with it regarding the

TLSE Project and this CPCN Application has been inadequate.*** TWN further suggests that it

488 Exhibit A2-1.

48 Exhibit B-54, BCUC IR4 114.2.1.

450 Exhibit B-54, BCUC IR4 114.2.1.1.

491 Exhibit B-54, BCUC IR4 114.3.

492 Exhibit B-54, BCUC IR4 115.2.

493 Exhibit B-51, CEC IR3, p. 8; and CECIR3 119.1, Appendix 2 to Attachment 119.1,.
494 Exhibit C7-9, Appendix A, para 1.7.
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hasn’t been consulted at all with respect to this Application. FEI submits that, in fact, the evidence
demonstrates that consultation with TWN at this point has been deep and meaningful. It meets
any legal standard, given the nature of the approval sought in this Application and that
consultation and engagement with TWN will continue, including throughout the ongoing
environmental assessment process. In this section, FEl: (i) outlines the law regarding the duty to
consult; (ii) explains that if the duty to consult is triggered by the CPCN decision, the associated
duty is at the low end of the spectrum for TWN; and (iii) demonstrates how consultation with

TWN has exceeded any obligations of the Crown to consult.

Overview of the Duty to Consult Indigenous Peoples

304. The duty to consult is grounded in the honour of the Crown which is enshrined in section
35 of the Constitution Act, 1982. For decisions that may affect Indigenous claims, the Crown is

bound by its honour to balance societal and Indigenous interests.*%®

305. The duty to consult is also reciprocal — meaning that Indigenous groups are obliged to
“carry their end of the consultation, to make their concerns known, to respond to the
government’s attempts to meet their concerns and suggestions, and to try to reach some
mutually satisfactory solution.”*% In practice, consultation should be undertaken in good faith
within the processes available to the Indigenous group.®’” The duty to consult is a right to a

process, not a duty to agree or a requirement for consent.*%

306. The duty arises where the Crown has: (1) real or constructive knowledge of the potential
existence of Aboriginal right or title; (2) contemplates conduct; and (3) the contemplated conduct

might adversely affect it. This requires that a causal connection between the proposed Crown

45 Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, para. 45 (“Haida”) [Book of Authorities,
TAB 4].

4% Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69, para. 65 [Book of
Authorities, TAB 9].

47 Halfway River First Nation v. British Columbia (Ministry of Forests), 1999 BCCA 470, para. 161 [Book of
Authorities, TAB 5].

4% Haida, para. 42; Ktunaxa Nation v. British Columbia (Forests, Lands and Natural Resource Operations), 2017
SCC 54, para. 83 [Book of Authorities, TAB 7].
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conduct and a potential adverse impact on an Aboriginal claim be demonstrated.*®® The duty is
limited to adverse impacts from the specific Crown decision under consideration, here being the
issuance of a CPCN by the BCUC. It does not apply to larger adverse impacts of a project beyond

the specific Crown conduct.>®

307. Where a duty to consult exists, the first task is to determine the scope and content of the
duty in the particular case. The Crown’s obligations will vary with the individual circumstances.

There is not one model of consultation.>!

308. Therequirements of consultation increase with the strength of the prima facie Aboriginal
rights claim and the seriousness of the impact from the particular contemplated Crown conduct
on the underlying Aboriginal right.°°2 Where the prima facie claim to Aboriginal title is weak, the
Aboriginal right claimed is limited or the potential for infringement minor, the duty to consult
may be limited to notice, the disclosure of information and discussion of issues raised in response
to the notice.”®® Where an Indigenous group establishes strong prima facie case for its claim and
potential infringement is highly significant to the Indigenous group, and there is a high risk of
non-compensable damage, deep consultation may be required. Deep consultation may entail the
opportunity to make submissions for consideration, participation in the decision-making process,

and the provision of written reasons to show the Indigenous concerns were considered.>%

309. Where a question as to the adequacy of consultation with respect to a CPCN application
is raised (as TWN has done in this proceeding), the BCUC is tasked determining whether the duty

was triggered, and if so, its scope and content and whether consultation was sufficient. Put

49 Haida, para. 35; Rio Tinto Alcan Inc. v. Carrier Sekani, 2010 SCC 43, paras. 31 & 51 (“Carrier Sekani”) [[Book of
Authorities, TAB 10].

500 Carrier Sekani, para. 53.

501 Haida, para. 39.

502 Carrier Sekani, para. 36.

503 Haida para. 43.

504 Haida, para. 44.
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simply, the BCUC must determine “whether the consultation efforts up to the point of the

decision were adequate”, given the nature of the approval sought.>%°

310. Participation in existing regulatory processes created for other purposes may satisfy the
duty to consult if that process provides an appropriate level of consultation.>%® As such,
information from the environmental assessment process is relevant to the BCUC’s assessment of
the adequacy of consultation.®®” Further, engagement between the proponent and Indigenous

groups may be relied on in fulfilling the duty to consult.>%®

If the Duty to Consult is Triggered for TWN, its Scope and Content Lie at the Low End of
the Spectrum

311. FEl submits that if this Application triggers the duty to consult TWN, it would lie at the
low end of the spectrum, requiring only notice of the Application.’®® Any impact to TWN’s

asserted rights associated with the BCUC's decision to grant the CPCN would be minor.

312. First, the impact of the CPCN to TWN'’s asserted Section 35 Rights is limited in that it is an
early authorization in the regulatory process which does not in itself authorize the construction
of the TLSE Project. The BC EAA, 1AA, the Oil and Gas Activities Act and the UCA each mandate
discrete processes where independent decision-makers make their own decisions at different
stages of a project’s development process. However, each decision-maker will take into account

“factors relevant to the question on which they are required to form an opinion”.>0

313. The question faced by the BCUC in the context of this Application is whether the TLSE

Project is in the public convenience and necessity. The CPCN defines the regulated TLSE Project,

505 Kwikwetlem First Nation v. British Columbia (Utilities Commission), 2009 BCCA 68, para. 70 (“Kwikwetlem”)
[[Book of Authorities, TAB 8].

506 Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), 2004 SCC 74, para. 40 (“Taku”)
[Book of Authorities, TAB 11].

Kwikwetlem, para. 56

508 - Heiltsuk Tribal Council v. British Columbia (Minister of Sustainable Resource Management), 2003 BCSC 1422,
paras. 102, 116, & 118 (“Heiltsuk”) [Book of Authorities, TAB 6].

Haida, para. 43.

507

509

510 Kwikwetlem, para. 55.
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which will then be assessed as part of the environmental assessment process.”!! That question
will be considered contemplating BCUC’s central mandate, which the BCUC has accurately
described as encompassing rate setting and protecting the supply system in a manner which

safeguards the public interest.>!?

314. TheBCUC’s CPCN Application Guidelines establish that the BCUC will consider information
regarding project need, alternatives and justification, Indigenous and public consultation, project
information and associated cost estimate, and discussion of BC’'s energy objectives and policy
considerations. Importantly, the consideration of potential effects is only preliminary as the CPCN

is an early approval in the regulatory scheme.

315. Beyond a CPCN, FEI will require approvals as part of the environmental assessment
process and BCOGC permits, as well as other authorizations. It is through these processes that
the potential effects of the TLSE Project, including environmental, social and effects to Indigenous
groups and Section 35 Rights, are (or will be) thoroughly assessed and mitigations developed.
Further, these processes, and the environmental assessment process in particular, include

comprehensive and meaningful consultation processes within them, including:

(a) Consensus-seeking throughout the process by the EAO with participating

Indigenous nations;

(b) The opportunity for participating Indigenous nations to assess potential effects to

such a nation and its Section 35 Rights through an Indigenous-led assessment; and

511 Kwikwetlem, 2009 BCCA 68, para. 56.

512

Decision and Order G-75-20 (City of Coquitlam Application for Reconsideration and Variance of Order G-80-
19), p. 12. Online: https://www.ordersdecisions.bcuc.com/bcuc/orders/en/item/468482/index.do?q=G-75-
20. As the BCUC noted, this articulation of the mandate tracks the Supreme Court of Canada’s decision in
ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), 2006 SCC 4 at para. 7.
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(c) Mandated consideration of participating Indigenous nations’ consent (or withhold
of consent) for key decisions in the process including the issuance of an

environmental assessment certificate. °13

316. Second, as discussed in Part Eight of this Submission, the TLSE Project footprint is confined
to a brownfield site which has been used for over half a century. The EOA identified only two
biophysical receptors that presented more than a low risk (prior to the implementation of any
mitigation measures): atmospheric bioreceptor and the contaminated soils and groundwater
bioreceptor, for which the elevated risk was attributed to needing further assessment.>* Air
quality, soil and groundwater will all be assessed in the environmental assessment.>!°> As set out
in Part Eight, such potential environmental effects and potential archaeological effects can be
mitigated through additional assessments, permitting processes and implementation of best

management practices.

317. Further, at this stage, it is premature to make determinations as to the potential effects
of the TLSE Project.”'® The concerns raised by TWN in its Written Evidence regarding the potential
effects of the Project will be assessed as part of the environmental assessment process.>’ In
particular, with respect to TWN’s concern regarding ‘cultural stress’, TWN has elected to
undertake its own assessment of the effects to TWN’s cultural health within the environmental

assessment (which FortisBC has offered to provide capacity funding to support).>*®

318. Third, while TWN has raised its desire to amend the BCUC's process with the BCUC and

the Ministry of Energy, Mines and Low Carbon Innovation (“EMLI”),>'° “[t]he duty to consult is

513 BCEAA, ss. 2, 16, 19, 27, 29; Exhibit B-44, Appendix B.

14 Exhibit B-15, BCUC IR1 49.2; see also Exhibit B-1-4, Application, pp. 173-174; Exhibit B-19, CEC IR1 62.1, 62.2,
62.3.

515 Exhibit B-51, CEC IR3, Attachment 119.1.

516 Exhibit B-44, Rebuttal Evidence to TWN, pp. 23-30.

517 Exhibit C7-9, section 5; BC EAA, s. 25 and IAA, ss. 16(2) & 22(1); Exhibit B-51, CEC IR3, Attachment 119.1.
518 Exhibit B-51, CEC IR3, Attachment 119.1; Exhibit B-44, Rebuttal Evidence to TWN, pp. 17-18.

519 Exhibit C7-9, Appendix L.
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rooted in the need to avoid the impairment of asserted or recognized rights that flows from the
implementation of the specific project at issue; it is not about resolving broader claims that

transcend the scope of the proposed project.”>%°

319. TWN has not identified a specific or tangible interest that will not be (or is not capable of
being) resolved within the environmental assessment process. >2! Further, the evidence does not
support a conclusion that the CPCN decision itself would have a significant impact to TWN’s
asserted Section 35 Rights. The decision for the BCUC, which, as noted above, it will consider in
light of its core mandate of rate setting and protecting the integrity of the supply system, is

whether the TLSE Project is in the public convenience and necessity.

320. Ultimately, because the duty is limited to the adverse impacts from the particular Crown
decision, rather than broader impacts of a Project, any duty to consult TWN in the context of this
CPCN Application falls at the low end of the spectrum, which would require the provision of

notice of the contemplated Crown conduct (being the CPCN proceeding). 52

Consultation with TWN to Date Has Been Sufficient

321. FEl submits that, any duty to consult owed to TWN at this stage in Project development
has been satisfied. Consultation with TWN with respect to the TLSE Project and the Tilbury Phase
2 LNG Expansion Project has gone well beyond the notice required for a duty at the low end of
the spectrum. Indeed, the actual consultation which has taken place with TWN to date reflects
consultation at the deep end of the spectrum, with several of the hallmarks of deep consultation

being present. There can be no doubt that consultation has been sufficient in this case.

322. Consultation activities with TWN with respect to the TLSE Project include those

consultation and engagement activities described earlier in this Section, which have been

520 Chippewas of the Thames First Nation v. Enbridge Pipelines Inc., 2017 SCC 41, para. 2 [Book of Authorities, TAB
2].

521 Brokenhead Ojibway First Nation v. Canada (Attorney General), 2009 FC 484, para. 30 [Book of Authorities,
TAB 1].

522 Carrier Sekani, para. 53.
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undertaken in relation to this Application and the related environmental assessment process for

the broader Tilbury Phase 2 LNG Expansion Project.>%3

323. The following summary of consultation specific to TWN, in combination with the earlier
description of consultation more generally, demonstrates the sufficiency of consultation to

date:%24

. First, FEI, the EMLI and the BCUC have each provided TWN with notice of the

Application and this proceeding;

J In June and July 2020, FEI provided notice to TWN of its intention to file a CPCN
application by letter and during telephone calls. Later, in February and March 2021
by email and in meetings, FEI notified TWN of its CPCN Application and provided
information regarding the CPCN proceeding and how to participate in the CPCN

proceeding;”?>

. In February and March 2021, the BCUC emailed TWN providing information
regarding the BCUC process, the role of the BCUC, invited TWN to participate in
the CPCN proceeding and obtain funding and offered to meet with TWN. The BCUC

also provided TWN with a contact at EMLI to discuss TWN’s concerns;?® and

J In April 2021, a representative of EMLI provided TWN with information regarding

how to participate in the CPCN proceeding and obtain funding and about BCUC

procedures.>?’

523 Kwikwetlem, para. 56; Heiltsuk, paras. 102, 116, & 118; Taku, para. 40; Exhibit B-1,Table 8-6 (p. 199-202) and
Exhibit B-15 BCUC IR1 56.

524 FEl's record of engagement with TWN are set out in more detail in Exhibit B-44, Rebuttal Evidence to TWN, pp.
16-17, 21, Appendices C, D, J- L.

525 Exhibit B-44, Rebuttal Evidence to TWN, Appendices K and L.
526 Exhibit C7-9, TWN Evidence, Appendix L.
527 Exhibit C7-9, TWN Evidence, Appendix L.
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324. Second, the manner in which the BCUC has addressed TWN’s request to participate in the
proceeding are hallmarks of deep consultation. These hallmarks include: (1) the opportunity to
present evidence and to make submissions; (2) formal participation in the decision-making
process; (3) the provision of capacity funding; and (4) assurance that the BCUC will provide
written reasons.”?® TWN, like other interveners, was provided with the opportunity to pose
formal information requests to FEI through four rounds of IRs, to which FEI responded. The BCUC
also adjusted the overall regulatory timeline to accommodate TWN’s requests. Moreover, the
BCUC has significantly adjusted its processes to accommodate requests made by TWN for
increased involvement in the proceeding that exceeds the standard involvement of the other
interveners. This includes adding a confidential oral hearing component to receive evidence from
a TWN knowledge holder. The BCUC also accepted TWN’s request to bifurcate their argument

to add an oral component, while other parties will be limited to filing written final argument.

325. Third, representatives from EMLI have consulted with TWN. In addition to providing
notice of how to participate in the BCUC proceeding, EMLI exchanged emails with TWN, held one
virtual meeting to discuss TWN’s concerns and had scheduled a second meeting in September
2021 for after FEI had replied to IRs. However, TWN cancelled the meeting with representatives
of EMLI scheduled for September 2021. There is no evidence on the record that TWN sought to
reschedule the meeting, sought other opportunities to discuss the Project or CPCN or raised any

concerns with EMLI regarding the TLSE Project or CPCN Application.>?®

326. Fourth, between December 2021 and February 22, 2022, after FEl learned of TWN'’s
interest in this proceeding, FEI sought feedback from TWN on several occasions and through

various forms (i.e., letter, email and bi-weekly meetings) regarding any questions or concerns

528 Clyde River (Hamlet) v. Petroleum Geo-Services Inc., 2017 SCC 40, para. 47 [Book of Authorities, TAB 3]; Exhibit
C7-15 BCUC IR1 1.2; Exhibit A-23.

529 Exhibit C7-9, TWN Written Evidence, Appendix L.
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TWN has regarding the TLSE Project specifically or this CPCN Application. TWN did not identify

any such concerns in either regard.>3°

327. Fifth, TWN has also been extensively consulted as part of the environmental assessment

process:

J Since 2019, TWN has actively participated in the environmental assessment
process, including being a participating Indigenous nation that sits on the technical

advisory committee;>3!

J TWN representatives attended two workshops regarding the DPD, five process
planning technical workshops regarding aspects of the assessment and other
workshops, an Indigenous Knowledge workshop, field study summary calls and
site tours.>3? FortisBC has also met with TWN one-on-one over 35 times since

2019;533

J TWN has provided comments on FortisBC’s draft IPD, DPD (both of which include
discussion of project alternatives), Valued Components, and dAIR and FortisBC has
provided responses to those comments. FortisBC also sought feedback from TWN
regarding draft Technical Data Reports for specific Valued Components and other

aspects of the assessment;>3*

J The BC EAO has sought consensus with TWN regarding aspects of the assessment,

including the DPD and the Process Order, which encloses the AIR and Assessment

530 The only concern TWN raised was with respect to the UCA and BCUC'’s procedure itself: see Exhibit B-44,
Appendix L; Exhibit C7-15, BCUC IR1 1.3; Exhibit B-49, TWN IR3 2.1.

531 Exhibit B-44, Rebuttal Evidence to TWN, pp. 1, 16-17 & Appendix K;

532 Exhibit B-44, Rebuttal Evidence to TWN, p. 17.

533 Exhibit B-44, Rebuttal Evidence to TWN, p. 17 and Appendix K.

534 Exhibit B-44, Rebuttal Evidence to TWN, pp. 16-17, 23, Appendix C.
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Plan, and addresses the scope, methodology and timing for TWN’s Indigenous-led

assessment of potential effects to TWN and TWN’s Section 35 Rights; >3

FEI has provided TWN with sufficient interim capacity funding to allow TWN to
actively participate in the environmental assessment process. Moreover, TWN
and FEl are negotiating further capacity funding.>3® FortisBC has also offered to
provide TWN with capacity funding to support its completion of its Indigenous-led

assessment;”37 and

TWN has been provided with ample time for consultation within the
environmental assessment process to date. For example, early engagement
activities lasted for nearly two years prior to entering the Readiness Phase.
FortisBC has also requested two separate 30-day extensions to the legislated
environmental assessment timelines to allow additional time for engagement
with Indigenous groups. Other extensions to the process have also been granted,
including an over 30-day extension to the Process Planning stage to provide the
BC EAO time to work with participating Indigenous nations, including TWN, who

have indicated they would be conducting an Indigenous-led assessment.>38

Given the deep consultation described above, FEI submits that consultation on the issues

raised by TWN has been sufficient to date and, ultimately, TWN has been afforded a meaningful

way to participate in and contribute to the development of the Tilbury Phase 2 LNG Expansion

Project, which encompasses the TLSE Project.

329.

FEI has given, and continues to give, full and fair consideration to all information provided

by TWN, including with respect to TWN’s asserted Section 35 Rights, the use of Indigenous

535

536

537

538

Exhibit B-51, CEC IR3, Attachment 119.1.

Exhibit B-49, TWN IR3 2.1; Exhibit B-51, CEC IR3 120.2.
Exhibit B-44, Rebuttal Evidence to TWN, pp. 17-18.
Exhibit B-44, Rebuttal Evidence to TWN, p. 19.
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knowledge and TWN’s comments.>3° FEI has provided responses to comments it sought from
TWN and may further address or incorporate TWN comments into its environmental assessment

application.>*°

330. Finally, as set out in above, FortisBC will continue to engage with TWN throughout the
various stages of project development, including the fulfillment of IAAC, BC EAO and BCOGC-
related consultation requirements with respect to the TLSE Project. FortisBC will engage with
Indigenous groups, the BC EAO and IAAC in the environmental assessment process to consider
potential effects to Indigenous rights and interests and seek to develop avoidance or mitigation

strategies for potential effects.>*!

533 Exhibit B-49, TWN IR3 2.1.
540 Exhibit B-44, Rebuttal Evidence to TWN, pp. 18, 19 & 20.
541 Exhibit B-25, TWN IR19.1 & 9.2.
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PART TEN: APPLICABLE ENERGY OBJECTIVES AND RESOURCE PLAN
A. INTRODUCTION

332. Section 46 (3.1) of the UCA requires that the BCUC consider: “(a) the applicable of British
Columbia's energy objectives”, and “(b) the most recent long-term resource plan filed by the

public utility under section 44.1, if any.”>*?

333. The subsections in this Part demonstrate the following points:

. First, the TLSE Project is consistent with applicable British Columbia Energy
objectives, including being a direct driver of economic development, while also

aligning with the goal of reducing GHG emissions.

. Second, FEI's 2022 Long Term Gas Resource Plan contemplates the continued
importance of the existing gas system and, as such, the resiliency benefits will

continue to be needed over at least the 20-year planning horizon.

B. THE TLSE PROJECT IS CONSISTENT WITH APPLICABLE ENERGY OBJECTIVES

334. Section 46 (3.1)(a) of the UCA refers to the “the applicable” British Columbia’s energy
objectives, which recognizes that not all of the objectives are relevant to every project. Section 6
of the BCUC CPCN Application Guidelines adds that, if the nature of the project precludes a direct
link to the energy objectives, the application should discuss how the project does not hamper
other projects or initiatives undertaken by the applicant or others, from advancing these energy

objectives.>*3

542 Section 46(3.1) also includes “(c) the extent to which the application for the certificate is consistent with the
applicable requirements under sections 6 and 19 of the Clean Energy Act.” These provisions do not apply to FEI.

543 Appendix A to Order G-20-15, CPCN Guidelines, p. 9.
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335. Section 2(k) of the Clean Energy Act is directly applicable to the TLSE Project: “to
encourage economic development and the creation and retention of jobs”. The TLSE Project

promotes this objective in the following ways:

J First, the development of the TLSE Project will create additional employment and
lead to the procurement of local goods and use of local services. In particular, FEI
will be working with Indigenous communities and stakeholders to promote the
TLSE Project’s positive socio-economic opportunities.>** This work is already
embodied in the agreement reached with the Musqueam, discussed in Part Nine

of this Submission.

o Second, as described in Part Three of this Submission, the potential loss or
disruption of gas supply would have significant consequences for the Province,
impacting many hundreds of thousands of customers who use gas in their homes

and businesses, and potentially business closures and the loss of jobs.>*

336. The TLSE Project is similar to the PGR Project in the sense that it is intended to support
uninterrupted service to customers, rather than, for example, promoting load growth. In that
case, the BCUC indicated: “The Panel is satisfied that the Project will support the objective of
encouraging economic development and the creation and retention of jobs and that this is the

only directly applicable of BC's energy objectives.”>4¢

337. FEl does not expect the TLSE Project to contribute to GHG emissions.>*’ Rather, the TLSE

Project is a resiliency project that dovetails with FEI's planned transition to a low-carbon energy

system.>*8 As FEIl explains:>*°

544 Exhibit B-1-4, Application, pp. 206-207
545 See Exhibit B-1-4, Application, Appendix B.
546 Decision p. 47.

547 Exhibit B-44, Rebuttal Evidence to TWN, p. 24; see also Exhibit B-18, BCSEA IR1 9.1 and Exhibit B-21, MS2S IR1
14.iv.

>4 Exhibit B-31, MS2S IR1 4.3. Exhibit B-30, BCSEA IR2 11.1.
549 Exhibit B-15, BCUC IR1 63.1.
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..the TLSE Project enables greater resilience of the gas energy delivery system,
which as noted the [FortisBC's] Clean Growth Pathway to 2050, is expected to
deliver an increasing proportion of renewable and low carbon energy into the
future. The need for resilience is even greater as energy supply on both gas and
electric systems shifts to incorporate intermittent sources. Accordingly, the TLSE
plays a fundamental role in providing resilience to the energy system and supports
BC’s climate action framework.

338. Guidehouse’s Pathways for British Columbia to Achieve its GHG Reduction Goals report
(“Guidehoues Pathways Report”)>>? highlights the critical role that the gas system will have in the
Province’s decarbonization path. Guidehouse observes that decarbonizing BC's energy system
cannot come at the cost of the system’s resiliency and its ability to meet BC’s energy

requirements — particularly during extremely cold weather conditions.>>!

339. While the TLSE Project is not expected to contribute to GHG emissions, the potential
impacts of the Tilbury Phase 2 LNG Expansion Project on climate change will nonetheless be
studied as part of the environmental assessment process. This includes, in particular, the
development of a net zero GHG emissions plan — further advancing British Columbia’s energy

objectives.>>?

C. FEI'S RESOURCE PLAN ADDRESSES RESILIENCY AND CONTEMPLATES A LONG-TERM
ROLE FOR NATURAL GAS INFRASTRUCTURE

340. In May 2022, FEI filed its 2022 LTGRP. >>® The TLSE Project is consistent with the 2022
LTGRP in the sense that it supports the continued role of the gas system through the energy

transition.

550 Exhibit B-15, Attachment 63.1.
551 Exhibit B-15, BCUC IR1 63.1; see also Exhibit B-21, MS2S IR1 9iii.
552 Exhibit B-44, Rebuttal Evidence to TWN, p. 24.

553 At the time FEI filed this CPCN Application, the “most recent long-term resource plan” was FEI's 2017 LTGRP.
As the BCUC Panel IRs canvassed the 2022 LTGRP we have focussed on the 2022 LTGRP.
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341. The 2022 LTGRP presents a 20-year view of the demand-side and supply-side resources
identified to meet expected future gas demand, reliability requirements and provincial

greenhouse gas reduction requirements at the lowest reasonable cost to FEI's customers.

342. Asoutlined in the 2022 LTGRP, throughout the energy transition over at least the next 20
years, methane (both renewable and conventional natural gas) will continue to play a significant
role in providing firm energy service to customers in the Lower Mainland.>>* The TLSE Project will
be required to support the resilience of methane-based energy deliveries to customers well into
the future, and given its location on-system, also enhances FEI’s security of supply, reliability and

flexibility to serve loads within FEI’s system.

343. Finally, as addressed by FEI in this proceeding, the inclusion of hydrogen in the resource
stack in future years is not incompatible with the TLSE Project. While the TLSE Project would not
be used if dedicated hydrogen delivery infrastructure were developed (as hydrogen cannot be
stored in an LNG tank),>>® FEI expects that methane (whether from conventional or renewable
sources) will continue to exceed 80 percent by volume of the gas transported by the Coastal
Transmission System pipelines for at least 20 years.>*® As hydrogen can be separated>’ if
introduced upstream of the Tilbury facility (i.e., in low concentrations within FEI's existing gas
system), FEI does not anticipate impacts on the TLSE Project as a result of increasing hydrogen
content in the gas stream.>>® The TLSE Project will still have the capability to inject methane
(potentially a combination of natural gas and RNG) to support the Lower Mainland system in the

event of a T-South no-flow event.

54 Exhibit B-39, BCUC Panel IR1 1.1, 1.2.
555 Exhibit B-15, BCUC IR1 21.1; Exhibit B-39, BCUC Panel IR1 1.2.2.
%6 Exhibit B-39, BCUC Panel IR1 1.4.1.

557 See Exhibit B-26, BCUC IR2 83.1, 83.3, 83.4, 83.5 for further discussion on the separation of hydrogen from
methane and biomethane.

558 Exhibit B-15, BCUC IR1 21.1; Exhibit B-39, BCUC Panel IR1 1.2.2.
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PART ELEVEN: CONCLUSION

344. The T-South Incident demonstrated that a no-flow event lasting at least two days is a
reality that must factor into FEI’s system planning — a reality that the BCUC recognized requesting
FEI consider the resiliency of its gas system as part of the ACP compliance process. We know,
with certainty, that integrity-related disruptions occur regularly in North America and that the
outages frequently last three days, and that non-integrity events (e.g., cyberattacks) have caused
multi-day energy infrastructure outages. We know, with certainty, that hundreds of thousands
of people in the Lower Mainland will lose gas service on the first day of a no-flow event occurring
in winter because Tilbury is much too small to support daily load in a normal winter. We know,
with certainty, that an outage will be lengthy. We know, with certainty, that the loss of space
and hot water heating for many weeks will represent a hardship for people and businesses, and
a health and safety risk to vulnerable populations. FEI submits that these facts make a compelling
case for investments to mitigate the known risk. The TLSE Project is the only way to do so

effectively.

345. FEl respectfully submits that the TLSE Project should be approved on the terms sought.

FEl is also amenable to the reporting discussed in the response to BCOAPO IR2 6.1.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated: October 24, 2022 [original signed by Matthew Ghikas]

Matthew Ghikas Counsel for FortisBC Energy Inc.

Dated: October 24, 2022 [original signed by Dani Bryant]

Dani Bryan Counsel for FortisBC Energy Inc.

Dated: October 24, 2022 [original signed by Niall Rand]
Niall Rand Counsel for FortisBC Energy Inc.

Dated: October 24, 2022 [original signed by Madison Grist]
Madison Grist Counsel for FortisBC Energy Inc.
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PRESENT: TheHonourableMr. Justice Barnes
Docket: T-225-08
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BROKENHEAD OJIBWAY NATION, LONG PLAIN FIRST NATION,
SWAN LAKE FIRST NATION, FORT ALEXANDER FIRST NATION, also known as
“SAGKEENG FIRST NATION”, ROSEAU RIVER ANISHINABE FIRST NATION,

PEGUISFIRST NATION AND SANDY BAY FIRST NATION, known collectively asthe
TREATY ONE FIRST NATIONS

Applicants
and
THE ATTORNEY GENERAL OF CANADA,
THE NATIONAL ENERGY BOARD
TRANSCANADA KEYSa'II'ngNE PIPELINE GPLTD.
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Docket: T-921-08

BETWEEN:

BROKENHEAD OJIBWAY NATION, LONG PLAIN FIRST NATION,
SWAN LAKE FIRST NATION, FORT ALEXANDER FIRST NATION, also known as
“SAGKEENG FIRST NATION”, ROSEAU RIVER ANISHINABE FIRST NATION,

2009 FC 484 (CanLll)
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PEGUISFIRST NATION AND SANDY BAY FIRST NATION, known collectively asthe
TREATY ONE FIRST NATIONS

Applicants

and

THE ATTORNEY GENERAL OF CANADA,
THE NATIONAL ENERGY BOARD
and
ENBRIDGE PIPELINESINC.

Respondents
T-925-08

BETWEEN:

BROKENHEAD OJIBWAY NATION, LONG PLAIN FIRST NATION,

SWAN LAKE FIRST NATION, FORT ALEXANDER FIRST NATION, also known as
“SAGKEENG FIRST NATION”, ROSEAU RIVER ANISHINABE FIRST NATION,
PEGUISFIRST NATION AND SANDY BAY FIRST NATION, known collectively asthe
TREATY ONE FIRST NATIONS

Applicants
and
THE ATTORNEY GENERAL OF CANADA,
THE NATIONAL ENERGY BOARD
and
ENBRIDGE PIPELINESINC.
Respondents

REASONS FOR JUDGMENT AND JUDGMENT

[1] The Applicants are the seven First Nations who are the successors to those Ojibway First
Nations who entered into what is known as Treaty One with the federal Crown on August 3,

1871*. They are today organized collectively asthe Treaty One First Nations and they assert

1 Treaty Onewasthefirst of several treaties entered into from 1871 to 1877 between the federal Crown and the First
Nations peoples who then occupied much of the lands of the southern prairies and the south-western corner of what is
now Ontario.

2009 FC 484 (CanLlI)
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treaty, treaty-protected inherent rights and indigenous cultural rights over a wide expanse of

land in southern Manitoba. By these applications the Treaty One First Nations seek declaratory
and other prerogative relief against the Respondents in connection with three decisions of the
Governor in Council (GIC) to approve the issuance by the National Energy Board (NEB) of
Certificates of Public Convenience and Necessity for the construction respectively of the
Keystone Pipeline Project, the Southern Lights Pipeline Project and the Alberta Clipper Pipeline
Expansion Project (collectively, “the Pipeline Projects’). All of the Pipeline Projects involve the
use or taking up of land in southern Manitoba for pipeline construction by the corporate
Respondents. Because the material facts and the legal principles that apply are the same for all

three of the decisions under review, it is appropriate to issue a single set of reasons.

l. Regulatory Background

The Keystone Pipeline Project

[2] On December 12, 2006 TransCanada Keystone Pipeline GP Ltd. (Keystone) applied to the
NEB for approvals related to the construction and operation of the Keystone Pipeline Project (the

Keystone Project).

[3] The Keystone Project consists of a 1235 kilometer pipeline running from Hardisty, Alberta
to alocation near Haskett, Manitoba on the Canada-United States border. In Manitoba all new
pipeline construction is on privately owned land with the balance of 258 kilometers running over
existing rights-of-way (including 4 kilometers on leased Crown land and 2 kilometers on
unoccupied Crown land). The width of the permanent easement in Manitobais 20 metres and the

pipelineis buried.

2009 FC 484 (CanLlI)
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[4] During its hearings, the NEB considered submissions from Standing Buffalo First Nation

near Fort QuU’' Appelle, Saskatchewan and from five First Nations in southern Manitoba known
collectively as the Dakota Nations of Manitoba. Keystone a so engaged a number of Aboriginal
communities located within 50 kilometers of the pipeline right-of-way including Long Plain First

Nation, Swan Lake First Nation and the Roseau River Anishinabe First Nation.

[5] In its Reasons for Decision dated September 6, 2007 the NEB approved the Keystone
Project subject to conditions. Included in those reasons are the following findings concerning
project impacts on Aborigina peoples:

Although discussions with Standing Buffalo and the Dakota Nations
of Manitoba began somewhat later than they could have, overal, the
Board is satisfied that Keystone meaningfully engaged Aborigina
groups potentially impacted by the Project. Aborigina groups were
provided with details of the Project as well as an opportunity to
express their concerns to Keystone regarding Project impacts.
Keystone considered the concerns and made Project modifications
where appropriate. Keystone also worked within established
agreements which TransCanada had with Aboriginal groupsin the
area of the Project and persisted in its attempts to engage certain
Aboriginal groups. The Board is also satisfied that Keystone has
committed to ongoing consultation through TransCanada.

The evidence before the Board is that TransCanada, on behalf of
Keystone, was not aware that Standing Buffalo and the Dakota
Nations of Manitoba had asserted claimsto land in the Project area.
The Board is of the view that, since TransCanada has along history
of working in the area of the Keystone Project, it should have known
or could have done more due diligence to determine claims that may
exist in the area of the Keystone Project. The Board acknowledges
that as soon as Keystone became aware that Standing Buffalo and the
Dakota Nations of Manitoba had an interest in the Project area, it did
take action and initiated consultation activities. The Board further
notes that consultation with Carry the Kettle and Treaty 4 was based
upon TransCanada's established protocol agreements and that
Keystone iswilling to establish similar agreements and work plans
with other Aboriginal groups, including Standing Buffalo and the
Dakota Nations of Manitoba.

2009 FC 484 (CanLlI)
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Once an application isfiled, al interested parties, including
Aborigina persons, have the opportunity to participate in the Board's
processes to make their views known so they can be factored into the
decison-making. With respect to the Keystone Project, the Board
notes that Standing Buffalo and the Dakota Nations of Manitoba took
the opportunity to participate in the proceeding and the Board
undertook effortsto facilitate their application. The Board agreed to
late filings by Standing Buffalo and the Elders had an opportunity to
provide ora testimony in their own language at the hearing. In
addition, the Board held two hearing daysin Reginato facilitate the
participation of Standing Buffalo and was prepared to consider
hearing time in Winnipeg for the benefit of the Dakota Nations of
Manitoba. The Board notesit undertook to ensure it understood the
concerns of Standing Buffalo by hearing the testimony of the Elders,
making an Information Request and asking questions at the hearing.

The Board is satisfied that Standing Buffalo and the Dakota Nations
of Manitoba were provided with an opportunity to participate fully in
its process and to bring to the Board' s attention al their concerns.
The hearing process provided al parties with aforum in which they
could receive further information, were able to question and
challenge the evidence put forward by the parties, and present their
own views and concerns with respect to the Keystone Project.
Standing Buffalo and the Dakota Nations of Manitoba had the
opportunity to present evidence, including any evidence of potential
infringement the Project could have on their rights and interests. The
Dakota Nations of Manitobadid not provide evidence at the hearing.

Standing Buffalo filed affidavit evidence and gave oral evidence at
the hearing, which was carefully considered by the Board in the
decision-making process. Standing Buffalo also suggested that the
Project would further limit the Crown lands that would be available
to meet the terms of its flood compensation agreement and any
Treaty claim. Inthe Board's view, the evidence on this point istoo
gpeculative to warrant the Board' s consideration of it as an impact
given there are Crown lands available for selection and private lands
available for purchase within the traditiona territory claimed by
Standing Buffalo.

It is not within the jurisdiction of the Board to deal with land claim
matters. Accordingly, to the extent that the evidence provided by
Standing Buffalo relates to its asserted land claim rather than the
effects of this particular Project onitsinterests, it is of limited
probative value to the consideration of the application before the
Board.

Standing Buffal o presented evidence of a general nature asto the
existence of sacred sites along the existing and proposed RoW. The

2009 FC 484 (CanLlI)
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Board notes Keystone' s commitment to discuss with Standing
Buffalo the potential for the Project to impact sacred Sites, develop a
work plan and incorporate mitigation to address specific impactsto
sacred sitesinto its Environment Protection Plan. The Board would
encourage Standing Buffalo to bring to the attention of TransCanada
its concerns with respect to impacts to sacred sites from existing
projects and to involve their Eldersin these discussions.

The Board notes that almost all the lands required for the Project are
previoudy disturbed, are generally privately owned and are used
primarily for ranching and agricultural purposes. Project impacts are
therefore expected to be minimal and the Board is satisfied that
potential impacts identified by Standing Buffalo which can be
considered in respect of this application will be appropriately
mitigated.

With respect to the request by the Dakota Nations of Manitoba for
additional conditions, the Board notes that Keystone and the Dakota
Nations of Manitoba have initiated consultations and that both parties
have committed to continue these discussions. In addition, the Board
notes Keystone's commitment to address concerns that are raised
through al its ongoing consultation activitiesand itsinterest in
developing agreements and work plans with Aborigina groupsin the
area of the Project. The Board strongly supports the development of
such arrangements and encourages project proponents to build
relationships with Aboriginal groups with interestsin the area of their
projects. Given the commitments both parties have made to ongoing
diaogue, the Board does not see a need to impose the conditions as
outlined.

[6] On the recommendation of the NEB the GIC issued Order in Council No. P.C. 2007-1786
dated November 22, 2007 approving the issuance of a Certificate of Public Convenience and

Necessity authorizing the construction and operation of the Keystone Project. Thisisthe decision

which isthe subject of the Applicants' claim for relief in T-225-08.

The Southern Lights Pipeline Project and the Alberta Clipper Pipeline Expansion Project
[7] In March 2007 and May 2007 respectively, Enbridge applied to the NEB for approva of the
Southern Lights Pipeline Project (Southern Lights Project) and the Alberta Clipper Pipeline

Expansion Project (Alberta Clipper Project). Thesetwo projects arerelated. The Alberta Clipper
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Project consists of 1078 kilometers of new oil pipeline beginning at Hardisty, Albertaand ending

at the Canada-United States border near Gretna, M anitoba.

[8] The Southern Lights Project uses the same corridor as the Alberta Clipper Project. Both are
constructed within or contiguous to existing pipeline rights-of-way which run amost entirely over

private and previously disturbed land’.

[9] The record discloses that Enbridge consulted widely with interested Aborigina communities
about their project concerns. Thisincluded communities located within an 80-kilometer radius of
the pipdline right-of-way and, where other interest was expressed, beyond that limit. There were
discussions with Long Plain First Nation, Swan Lake First Nation, Roseau River Anishinabe First
Nation and collectively with the Treaty One First Nations. Enbridge aso provided funding to the

Treaty One First Nations to facilitate the consultation process.

[10]  Furthermore, the NEB received representations from interested Aboriginal parties during its
hearings. Thisincluded discussions with Standing Buffalo First Nation, the Dakota Nations of
Manitoba, Roseau River Anishinabe First Nation and Peepeekisis First Nation. Among other
concerns, Standing Buffalo raised the issue of unresolved land claims which the NEB characterized
asfollows:

Chief Redman stated in his written evidence that Standing Buffalo
has been involved in extensive meetings with the Government of
Canada and the Office of the Treaty Commissioner regarding
outstanding issues concerning unextinguished Aboriginal title and
governance rights of the Dakota/Lakota. Chief Redman a so stated
that there have been 70 meetings and yet the Government of Canada
has not acknowledged its lawful obligation and continues to
discriminate against Standing Buffalo regarding its lawful

2 SeeAffidavit of Lyle Neis sworn September 19, 2008 at paras. 6 to 9.
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obligations concerning Aboriginal title, sovereign rights and
allyship status by failing to resolve these outstanding issues.

Despite sending a number of |etters to the Government of Canada
“regarding the discussions with the Government of Canada
concerning the Board interventions and how they relate to
outstanding Dakota/lakotaissues,” Chief Redman stated that he has
received no response.

Chief Redman alleges the consultation listed in the Applicants
evidence relates to the Alidato Cromer Capacity Expansion hearing
and the Applicants and Canada have failed to consult Standing
Buffalo in breach of lawful obligation to the First Nation. He stated
that the route of the pipeline isthrough traditiona territories of
Standing Buffalo and suggested that the Project would further limit
the Crown lands that would be available to meet the terms of its
flood compensation agreement and any Treaty claim. Standing
Buffalo also presented evidence of agenera nature asto the
existence of sacred sites along the existing and proposed RoW for the
Project.

[11] The NEB’sReasonsfor Decision by which it approved the Alberta Clipper Project include
the following findings:

In the case of the Project, the Board notes that fourteen Aborigina
groups participated in various ways in the proceeding. The Board is
satisfied that the Aboriginal groups were provided with an
opportunity to participate fully in its process, and bring their
concernsto the Board' s attention.

A number of Aborigina intervenors expressed concerns regarding
how the proposed Project could impact undiscovered historical,
archaeological and sacred burial sites. The Board notes Enbridge’ s
commitments to work with Aboriginal communitiesin the event that
such sites are discovered and the implementation of a Heritage
Resource Discovery Contingency Plan which includes specific
procedures for the discovery and protection of archaeological,
palaeontological and historical sitesincluding the evaluation and
implementation of appropriate mitigation measures. The Board aso
notes Enbridge’ s decision to route the pipeline path to avoid the
Thornhill Burial Mounds site. However, in view of the importance
of these sites, should the Project be approved, the Board would
include a condition to direct Enbridge to immediately cease al work
inthe area of any archaeological discoveries and to contact the
responsible provincia authorities. Thiswould ensure the protection
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and proper handling of any archaeologica discoveries and potential
impacts to traditional use. If the Project were to be approved, the
Board would aso direct Enbridge to file with the Board, and make
available on its website, reports on its consultation with Aboriginal
groups concerning the Thornhill Burial Mounds.

In terms of the potential adverse impacts of the Project to current
traditional use, the Board notes that there were suggestions of current
traditional use over the proposed route, but no specific evidence was
provided. Thelarge mgjority of the facilities would be buried and
would be completed within a short construction window and alarge
majority of the land required for the Project has been previousy
disturbed and is generally privately owned and used for agricultural
purposes. Inview of these facts and Enbridge’ s commitment to
ongoing consultation with Aborigina people throughout the life
cycle of the Project, the Board is of the view that potential Project
impacts to Aboriginal interests, particularly with regard to traditional
use over the RowW would be minimal and would be appropriately
mitigated. The Board is satisfied that ongoing discussions between
the Applicant and Aboriginal people, together with the Heritage
Resource Discovery Contingency Plan, would minimize potential
impacts to traditional use sites, if encountered.

The Board considersthat Enbridge’ s Aborigina engagement
program was appropriate to the nature and scope of the Project. In
view of Enbridge’ s demonstrated understanding that Aboriginal
engagement is an ongoing process, its commitments and the
proposed conditions, the Board finds that Enbridge’ s Aboriginal
engagement program would fulfill the consultation regquirements for
Alberta Clipper.

[12] The NEB’sfindings concerning the impact of the Southern Lights Project on Aboriginal
peoplesincluded the following:

The Applicants indicated that they were not aware of any potential
impacts on Aboriginal interests that had not been identified in the
Southern Lights applications or subsequent filings. The Applicants
submitted that, in the event that there are more interests that are
identified that may be impacted, they would meet with the
Aboriginal organization or community that has identified an interest
and work with that community to jointly develop a course of action.

The Board is of the view that those Aborigina people with an
interest in the Southern Lights applications were provided with the
details of the Project and were given the opportunity to make their
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views known to the Board in atimely manner so that they could be
factored into the decision-making process.

Further, the Board is of the view that the Applicants’ consultation
program was effective in identifying the impacts of the Project on
Aboriginal people.

The Project would involve ardatively brief window of construction,
with the vast mgjority of the facilities being buried. Asamost al the
lands required for the Project are previoudy disturbed, are generally
privately owned, are used primarily for agricultura purposes and are
adjacent to an existing pipeline RoW, the Board is of the view that
potential Project impacts on Aboriginal interests could be

appropriately mitigated. The Board is therefore of the view that
impacts on Aborigina interests are likely to be minimal.

[13] On therecommendation of the NEB the GIC issued Order in Council Nos. P.C. 2008-856
and P.C. 2008-857, both dated May 8, 2008, approving the issuance of Certificates of Public
Convenience and Necessity authorizing the construction and operation respectively of the Southern
Lights Project and the Alberta Clipper Project. These are the decisions which are the subject of the

Applicants claimsfor relief in T-921-08 and in T-925-08.

[14]  In 2006 and 2007 the Treaty One First Nations attempted to directly engage the federd
Crown in “ameaningful consultation and accommodation” concerning the Pipeline Projects and
their impact upon their “ constitutionally protected Aboriginal and Treaty rights and title” but those

efforts were ignored.

. I ssues
[15] Itisthe position of the Treaty One First Nations in these proceedings that the federal Crown
failed to fulfill itslegal obligations of consultation and accommodation before granting the

necessary approvals for the construction of the Pipeline Projectsin their traditional territory.
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Although the Treaty One First Nations acknowledge that the corporate Respondents and the NEB

have engaged in consultations in connection with the Pipeline Projects and have accommodated
some of their concerns, those efforts they say, are not a substitute for the larger obligations of the
Crown. Indeed, while the NEB and the corporate Respondents appear to have been quite attentive
to the remediation of Aboriginal construction or project-related concerns, they acknowledge an

inability to resolve outstanding land claims®,

[16] At theroot of these proceedingsistheissue of the Treaty One First Nations outstanding
land claims in southern Manitoba. The primary issue before the Court is whether the Pipeline
Projects have a sufficient impact on the interests of the Treaty One First Nations such that aduty to
consult on the part of the Crown was engaged. If aduty to consult was engaged, the Court must
also determineits content and consider whether and to what extent the duty may be fulfilled by the

NEB acting essentially as a surrogate for the Crown.

[Il.  Analysis
Standard of Review
[17]  With respect to the issue of the standard of review that appliesin these proceedings, | would
adopt the view of my colleague Justice Daniele Tremblay-Lamer in Tzeachten First Nation v.
Canada (Attorney General), 2008 FC 928, 297 D.L.R. (4th) 300 at paras. 23-24:

23 In Ka'a'Gee Tu First Nation v. Canada (Attorney General),

2007 FC 763, 315 F.T.R. 178 at paras. 91-93, my colleague

Justice Edmond Blanchard, following the general principles
espoused in Haida Nation v. British Columbia (Minister of Forests),

®  The NEB Reasons for Decision by which the Keystone Pipeline Project was approved clearly acknowledge this

limitation in the following passage: “It is not within the jurisdiction of the Board to deal with land claim matters.
Accordingly, to the extent that the evidence provided by Standing Buffalo relates to its asserted land claim rather than the
effects of this particular Project on itsinterests, it is of limited probative value to the consideration of the application
before the Board.” The same limitation was noted by the Federal Court of Appeal in Sanding Buffalo Dakota First
Nation et al. v. Canada and Enbridge, 2008 FCA 222 &t para. 15.
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2004 SCC 73, [2004] 3 S.C.R. 511 at paras. 61-63, indicated that a
guestion as to the existence and content of the duty to consult and
accommodate is a question of law reviewable on the standard of
correctness and further that a question as to whether the Crown
discharged this duty to consult and accommodate is reviewable on
the standard of reasonableness.

24 Accordingly, when it falls to determine whether the duty to
consult is owed and the content of that duty, no deference will be
afforded. However, where a determination as to whether that duty
was discharged is required, the analysiswill be concerned with "the
existence of justification, transparency and intelligibility within the
decision-making process [and also with] [...] whether the decision

falswithin arange of possible, acceptable outcomeswhich are
defensible in respect of the factsand law" (Dunsmuir, above, at

para. 47).

Also see: Ahousaht Indian Band v. Canada (Minister of Fisheries and Oceans), 2008 FCA 212,

297 D.L.R. (4th) 722 at paras. 33 and 34.

[18] Intheresult the question of the existence and content of a Crown duty to consult in this case
will be assessed on the basis of correctness. The question of whether any such duty or duties were

discharged by the Crown will be determined on a standard of reasonableness.

To What Extent Was the Crown on Notice of the Applicants Concerns?

[19] The Crown makesthe preliminary point that much of the evidence tendered in this
proceeding to establish afoundation for the asserted duty to consult was not placed before the GIC
by the Treaty One First Nations. While that istrue, the GIC was made aware and must be taken to
have known of the Treaty One First Nations' primary concern that the Pipeline Projects traversed
land that was at one time within their traditional territory and, aswell, that the Treaty One First

Nations have asserted along-standing claim to additional land in southern Manitoba. In addition,
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the Crown is always presumed to know the content of itstreaties. see Mikisew Cree First Nation v.

Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388 at para. 34.

[20] Therecord before me establishes very clearly that the Treaty One First Nations diligently
attempted to directly engage the Crown in adiaogue about the impact of the Pipeline Projects on
their unresolved treaty claims. Over several monthsin 2007 letters were sent from Treaty One First
Nations Chiefsto the Prime Minister, to the Minister of Indian Affairs, to other Ministers, and to
the Secretary to the GIC seeking consultation, but their |etters were never answered even to the
extent of asimple acknowledgement. The frustration engendered by the Crown’ s refusal to open a
dialogue with the Treaty One First Nations prior to the commencement of thislitigation is reflected
in the following passage from the affidavit of Chief Dennis Meeches of the Long Plain First Nation
Reserve:

38.  AsChief, | had been conducting myself under the belief that
the federal government, on behalf of Her Mgjesty the Queen
in Right of Canada, has alegal duty to consult with my First
Nation before making any decisions related to landsin our
traditiond territory inside the boundaries of Treaty 1. | know
also the Crown has a Duty to seek workable accommodations
of our concerns and protect our interests, title, and rights.

39. | have no doubt that throughout all thistime, the federa
government, acting on behalf of the crown, has been aware of
the existence of my First Nation’srights, title, and interestsin
the (sic) our traditional territory. | have brought thisto the
attention of federal ministers and the Canadian public many
times over the years, and particularly in relation to the
proposed construction of pipelines through our Territory.

40.  Theeventsin this process regarding consultation on pipeline
congtruction have added to my serious concerns about the
Federal Government’ s respect for me, our First Nation, my
people, and our Treaty. We raised concerns about the
pipelines crossing our territory and our rights, title, and
interest being affected. We asked to be consulted about these
matters, we told the government we would suffer serious
adverse effectsif the pipelines were constructed without
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accommodating our interests and rights. We warned that if
the pipelines proceeded without our being consulted, we
would have no alternative except to appeal to the Courtsfor
relief, and that this could cause unfortunate delays with the
potential to cause damages for the companiesinvolved and
the Canadian economy in general. Nonetheless the federal
Ministers have ignored usto this day, and with respect to the
Keystone pipeline, made their decision without any
consultation whatsoever. | fed frustrated, angry, saddened
and disappointed about being ignored and treated this way.

To the extent noted above the GIC waswell aware of the Treaty One First Nations' broad concerns
about the potential impact of the Pipeline Projects. From the NEB Reasons for Decisionissued in
connection with the Pipeline Projects, the GIC was also aware of the specific concerns of the
Aborigina peoples who were either consulted or who made representations at the NEB hearings.
Againgt this evidentiary background, it is disingenuous for the Crown to assert that it was unaware
of the concernsraised by the Treaty One First Nations in these proceedings. The evidence the
Crown objects to adds nothing of significance to what it already knew or would be taken to have

understood.

Duty to Consult — Legal Principles

[21] For the sake of argument, | am prepared to accept that an approval given by the GIC under
s. 52 of the National Energy Board Act, R.S.C. 1985, c. N-7 (NEB Act) may, in an appropriate
context, be open to judicial review in accordance with the test established in Thorne's Hardware
Ltd. v. Canada, [1983] 1 S.C.R. 106, [1983] S.C.J. No. 10 on the basis of afailureto consult. Itis
enough for present purposes to say that where aduty to consult arises in connection with projects
such asthese it must be fulfilled at some point before the GIC has given itsfina approval for the

issuance of a Certificate of Public Convenience and Necessity by the NEB.
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[22] The Crown’sdutiesto consult and accommodate were thoroughly discussed in Haida
Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 and in Taku
River Tlingit First Nation v. British Columbia, 2004 SCC 74, [2004] 3 S.C.R. 550. Morerecently in
Ka'a'Gee Tu First Nation v. Canada (Attorney General), 2007 FC 763, [2007] F.C.J. No. 1006,
Justice Edmond Blanchard provided the following helpful summary of those and other relevant
authorities:

94 Theduty to consult wasfirst held to arise from the fiduciary
duty owed by the Crown toward Aboriginal peoples (see Guerin v.
Canada, [1984] 2 SC.R. 335, 13D.L.R. (4th) 321 and R. v.
Soarrow, [1990] 1 S.C.R. 1075). In more recent cases, the Supreme
Court has held that the duty to consult and accommodate is founded
upon the honour of the Crown, which requires that the Crown, acting
honourably, participate in processes of negotiation with the view to
effect reconciliation between the Crown and the Aboriginal peoples
with respect to the interests at stake (see Haida, supra; Taku, supra,
and Mikisew Cree First Nation v. Canada (Minister of Canadian
Heritage), 2005 SCC 69, [2005] S.C.J. No. 71).

95 InHaida, Chief Justice McLachlin sets out the circumstances
which give rise to the duty to consult. At paragraph 35 of the reasons
for decision, she wrote:

But, when precisely does aduty to consult arise? The
foundation of the duty in the Crown's honour and the
goal of reconciliation suggest that the duty arises
when the Crown has knowledge, real or constructive,
of the potential existence of the Aboriginal right or
title and contemplates conduct that might adversely
affect it: see Halfway River First Nation v. British
Columbia (Minister of Forests), [1997] 4 C.N.L.R. 45
(B.C.S.C), a p. 71, per Dorgan J.

96 For the duty to arise there mugt, first, be either an existing or
potentially existing Aboriginal right or title that might be adversely
affected by the Crown's contemplated conduct. Second, the Crown
must have knowledge (either subjective or objective) of this
potentially existing right or title and that the contemplated conduct
might adversely affect those rights. While the factsin Haida did not
concern tregties, there is nothing in that decision which would
indicate that the same principles would not find application in Treaty
cases. Indeed in Mikisew, the Supreme Court essentially decided that
the Haida principles apply to Treaties.
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97 While knowledge of acredible but unproven claim sufficesto
trigger aduty to consult and, if appropriate, accommodate, the
content of the duty varies with the circumstances. Precisely what is
required of the government may vary with the strength of the claim
and the impact of the contemplated government conduct on the rights
at issue. However, at aminimum, it must be consistent with the
honour of the Crown. At paragraph 37 of Haida, the Chief Justice
wrote;

...Precisely what duties arise in different situations
will be defined as the case law in thisemerging area
develops. In general terms, however, it may be
asserted that the scope of the duty is proportionate to
apreliminary assessment of the strength of the case
supporting the existence of theright or title, and to
the seriousness of the potentially adverse effect upon
theright or title claimed. Hence, unlike the question
of whether thereis or isnot aduty to consult, which
attracts ayes or no answer, the question of what this
duty consists, isinherently variable. Both the strength
of the right asserted and the seriousness of the
potential impact on this right are the factors used to
determine the content of the duty to consult.

98 At paragraphs 43 to 45, the Chief Justice invokes the concept of
aspectrum to assist in determining the kind of dutiesthat may arise
in different situations.

Againgt this background, | turn to the kind of duties
that may arise in different situations. In this respect,
the concept of a spectrum may be helpful, not to
suggest watertight legal compartments but rather to
indicate what the honour of the Crown may requirein
particular circumstances. At one end of the spectrum
lie cases where the claim to title isweak, the
Aborigina right limited, or the potential for
infringement minor. In such cases, the only duty on
the Crown may be to give notice, disclose
information, and discuss any issues raised in response
to the notice. "'[C]onsultation’ in itsleast technical
definition is talking together for mutual
understanding”: T. Isaac and A. Knox, "The Crown's
Duty to Consult Aboriginal People”' (2003), 41 Alta.
L. Rev. 49, at p. 61.

At the other end of the spectrum lie caseswhere a
strong prima facie case for the claim is established,
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the right and potentia infringement is of high
significance to the Aboriginal peoples, and the risk of
non-compensable damage is high. In such cases deep
consultation, aimed at finding a satisfactory interim
solution, may be required. While precise
requirements will vary with the circumstances, the
consultation required at this stage may entail the
opportunity to make submissions for consideration,
formal participation in the decision- making process,
and provision of written reasons to show that
Aborigina concerns were considered and to reveal
the impact they had on the decision. Thislistis
neither exhaustive, nor mandatory for every case. The
government may wish to adopt dispute resolution
procedures like mediation or administrative regimes
with impartial decision-makersin complex or
difficult cases.

Between these two extremes of the spectrum just
described, will lie other situations. Every case must
be approached individually. Each must also be
approached flexibly, since the level of consultation
required may change as the process goes on and new
information comesto light. The controlling question
inal stuationsiswhat is required to maintain the
honour of the Crown and to effect reconciliation
between the Crown and the Aboriginal peoples with
respect to the interests at stake. Pending settlement,
the Crown is bound by its honour to balance societa
and Aborigina interests in making decisions that may
affect Aborigina claims. The Crown may be required
to make decisionsin the face of disagreement asto
the adequacy of its response to Aboriginal concerns.
Balance and compromise will then be necessary.

99 Thekind of duty and level of consultation will therefore vary in
different circumstances.

[23] Thesearethe genera principles by which theissues raised in these proceeding must be
determined. Of particular importance in this case is the principle that the content of the duty to
consult with First Nations is proportionate to both the potential strength of the claim or right

asserted and the anticipated impact of adevelopment or project on those asserted interests.
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Was a Duty to Consult Engaged and, if so, Wasthat Obligation Fulfilled?

[24] | donotintend nor do | need to determine the validity of the Treaty One First Nations
outstanding treaty claims and on a historical and evidentiary record as limited as this one, it would
be inappropriate to do so: see Ka'a'Gee, above, at para. 107. Sufficeit to say that | do not agree
with Enbridge when it states that “ Treaty Oneis clear on itstermsthat the Aboriginal parties cede
all lands except those specifically set aside for reserves’. The exercise of treaty interpretation is not
congtrained by astrict literal approach to the text or by rigid rules of construction. What the Court
must ook for is the natural common understanding of the parties at the time the treaty was entered
into which may well be informed by evidence extraneous to the text: see Mikisew, above, at paras.
28-32. From the evidence before me there could well have been an understanding or expectation at
the time of signing Treaty One that the First Nations' parties would continue to enjoy full accessto
unallocated land beyond the confines of the reserves, that additional reserve lands would be later
made available and that further large scale immigrant encroachment on those lands was not
contemplated. |1 am proceeding on the assumption, therefore, that the Applicants clamto
additional treaty lands and the right to continued traditional use of those lands within Manitobais
credible. The more significant issue presented by this case concerns the impact of the Pipeline
Projects on the interests and claims asserted by the Treaty One First Nations and the extent to which

those concerns were adequately addressed through the NEB regulatory processes.

[25]  Indetermining whether and to what extent the Crown has a duty to consult with Aboriginal
peoples about projects or transactions that may affect their interests, the Crown may fairly consider
the opportunities for Aborigina consultation that are available within the existing processes for

regulatory or environmental review: Hupacasath First Nation v. British Columbia, 2005 BCSC
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1712,51 B.C.L.R. (4th) 133 at para. 272. Those review processes may be sufficient to address

Aborigina concerns, subject always to the Crown’s overriding duty to consider their adequacy in
any particular situation. Thisis not a delegation of the Crown’s duty to consult but only one means
by which the Crown may be satisfied that Aborigina concerns have been heard and, where

appropriate, accommodated: see Haida, above, at para. 53 and Taku, above, at para. 40.

[26] The NEB process appears well-suited to address mitigation, avoi dance and environmental
issuesthat are site or project specific. The record before me establishes that the specific project
concerns of the Aboriginal groups who were consulted by the corporate Respondents or who made
representations to the NEB (including, to some extent, the Treaty One First Nations) were well-

received and largely resolved.

[27] Theseregulatory processes appear not to be designed, however, to addressthe larger issue of
unresolved land claims. As aready noted in these reasons, the NEB and the corporate Respondents

have acknowledged that obvious limitation.

[28]  From the perspective of the Treaty One First Nations, the remediation of their project
specific concerns may not answer the problem presented by the incremental encroachment of
development upon lands which they claim or which they have enjoyed for traditional purposes.
While the environmental footprint of any one project might appear quite modest, the eventua
cumulative impact of development on the rights and traditional interests of Aboriginal peoples can

be quite profound.
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[29] It followsfrom thisthat the NEB process may not be a substitute for the Crown’s duty to

consult where a project under review directly affects an area of unallocated land which is the subject

of aland claim or which is being used by Aboriginal peoplesfor traditional purposes.

[30] Thefundamental problem with the claims advanced in these proceedings by the Treaty One
First Nationsisthat the evidence to support them is expressed in generalities. Except for theissue
of their unresolved land claimsin southern Manitoba that evidence fails to identify any interference
with a specific or tangible interest that was not capable of being resolved within the regulatory
process. Even to the extent that cultural, environmental and traditional land use issues were raised
in the evidence, they were not linked specifically to the projects themselves. Thisisnot surprising
because the evidence was clear that the Pipeline Projects were constructed on land that had been
previoudy exploited and which was amost al held under private ownership. For example, the
evidenceis clear that the Alberta Clipper and Southern Lights projects will have negligible, if any,
impact upon the Treaty One First Nations outstanding land claimsin southern Manitoba. The
Southern Lights Pipeline uses the same corridor as the Alberta Clipper Pipeline. Both are
constructed within or contiguous to existing pipeline rights-of-way which run amost entirely over
private and previously disturbed land. With the exception of 700 meters of pipeline corridor
crossing the Swan Lake Reserve (with that Band' s consent) the Aborigina representatives consulted
by Enbridge indicated that the affected |ands were not the subject of any land claim or the site of

any traditional activity*.

[31] Although Enbridge and the NEB did receive representations from Aboriginal |eaders about

gpecific impacts upon known and unidentified archaeological, sacred, historical, and paleontological

4 Seedffidavit of Lyle Neis sworn September 19, 2008 at paras. 36-37.
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sites, the record indicates that those concerns were considered and accommodated including, in one
instance, the rel ocation of the right-of-way to protect aburial ground. The level of engagement
between Enbridge and Aboriginal communities and Band Councils (including the Treaty One First
Nations) was, in fact, extensive and quite thorough. The NEB findings in relation to the Aboriginal
concerns raised before it are reasonably supported by the record before me and the Treaty One First

Nations have not argued otherwise except to say that they do not necessarily agree.

[32] The NEB findings concerning the Keystone Pipeline were to the same general effect and are
reasonably supported by the evidencein that record. Infact, the Treaty One First Nations do not
dispute the NEB findings that the land affected by the Keystone Pipeline was aimost al in private
ownership and previously utilized for pipeline, agricultural and ranching purposes’. Once buried it
is reasonable to conclude that this pipeline would have aminimal impact on the surrounding

environment.

[33] Theinability of the Treaty One First Nations to make a case for a substantia interference
with atreaty or atraditiona land use claim around these projects becomes evident from the
affidavitsthey submitted. The affidavit of Chief Terrance Nelson offers one example of this at
paras. 29-34:

29.  Wearelocated near the proposed pipeline, maybe 18 miles
away. Our traditional community are very concerned that
their culture, which involvesthe use of traditional herbs and
medicines, will be affected by the pipeline. They are worried
about spiritual aspects of having a pipeline running through
the ground.

®  Paragraph 4 of the Applicants Memorandum of Fact and Law in T-225-08 states: “While the lands required for the
project are generaly ‘previoudly disturbed’ agricultural lands and generally privately owned, the NEB determined that
the project ‘ has the potentid to adversely affect several components of the environment, asdetailed inthe ESR’™.
Anamost identical passageis set out at para. 12 of the Applicants Memorandum of Fact and Law in T-921-08.
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Therivers are aready quite polluted, and our people are
concerned about further pollution if there would be aleak of
the pipeline that would spread through the water waysin this
low and flat area. There aretributaries of the Red River
which flow south and then flow back north into Lake
Winnipeg.

Our people do considerable hunting. There isa concern that
the pipelines could affect animal migration, or that animals
would abandon the area compl etely.

Our people have been in thisare for centuries. There are
numerous buria sitesinthearea. Our elders aso know of
sacred sites. Our people engage in many traditiona activities
throughout the year. They gather many herbs, and many
plants are becoming very scarce and are at risk.

Our First Nation has no knowledge that at any time any
Treaty One First Nation, including our own First Nation, has
surrendered our Treaty, Treaty-protected inherent rights or
title to our traditiona territory within the boundaries of
Treaty 1. Our only agreement was to share lands for
“immigration and settlement”.

As Chief, | had been conducting myself under the belief that
the federal government, on behalf of Her Mgjesty the Queen
in Right of Canada, has alegal duty to consult with my First
Nation before making any decisions related to landsin our
traditiona territory inside the boundaries of Treaty 1. | know
also the federal government, on behalf of the Crown, hasa
Duty to seek workable accommodations of our concerns and
protect our interests, title, and rights.

[34] | do not question that the above statements reflect a profoundly held concern not only of

Chief Nelson but of othersin the Manitoba Aboriginal community. The problem isthat to establish

aprocedural breach around projects such as these there must be some evidence presented which

establishes both an adverse impact on a credible claim to land or to Aborigina rights accompanied

by afailure to adequately consult. The Treaty One First Nations are smply not correct when they

assert in their evidence that a duty to consult is engaged whenever the Government of Canada
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makes “any decision related to lands in our traditional territory inside the boundaries of Treaty 1”°.
Thereis no at-large duty to consult that istriggered solely by the development of land for public
purposes. There must be some unresolved non-negligible impact arising from such a devel opment

to engage the Crown’ s duty to consullt.

[35] Moreover, in anumber of respects, the arguments advanced by Treaty One First Nations for
aduty to consult outside of the NEB process exceeded the scope of the evidence they adduced in

support.

[36] For example, the Treaty One First Nations assert that, had the Crown engaged in a separate
consultation, it would have been told that the Pipeline Projects would disrupt “their ongoing
harvesting activities’ and that they were also concerned about “environmental pollution”. The
Treaty One First Nations aso claim that they needed to be consulted about previoudy unidentified
sacred or cultural sites which might have been threatened by the Pipeline Projects. At the sametime
they acknowledge that these were matters that were brought before the NEB or raised with the
corporate Respondents and largely accommodated or mitigated. The advantage of a separate
consultation with the Crown about such mattersis not explained beyond making the point that
where mitigation measures are adequate but unilaterally imposed there must still be a consultation
to meet the goal of reconciliation. This argument effectively ignores the fact that the mitigatory
measures adopted here by the NEB were not unilaterally created but were the product of an
extensive dialogue with interested Aboriginal communities including some of the Treaty One First

Nations.

® See affidavit of Chief Francine Meeches at para. 36.
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[37] The Treaty One First Nations maintain that there must always be an overarching

consultation regardless of the validity of the mitigation measures that emerge from a relevant
regulatory review. Thisduty issaid to exist notwithstanding the fact that Aboriginal communities
have been given an unfettered opportunity to be heard. This assertion seemsto me to represent an
impoverished view of the consultation obligation because it would involve a repetitive and
essentialy pointless exercise. Except to the extent that Aborigina concerns cannot be dealt with,
the appropriate place to dea with project-related mattersis before the NEB and not in a collateral

discussion with either the GIC or some arguably relevant Ministry.

[38] Theauthoritiesrelied upon by the Treaty One First Nations to support their separate
argument for aduty to consult with respect to their land claims are distingui shable because each of
those cases involved fresh impacts that were, to use the words of Justice lan Binniein Mikisew,
above, “ clear, established and demonstrably adverse” to therightsinissue. That cannot be fairly
said of the relationship between the Pipeline Projects and the Treaty One First Nations' land claims

in this case where no meaningful linkage is apparent on the evidence before me.

[39] Thisisnot acase like Mikisew where there was compelling evidence of injurious affection
to theinterests of local hunters and trappers notwithstanding the limited footprint of the proposed
winter road. Thisismade clear at para. 55 of the decision:

55 The Crown has atresaty right to "take up" surrendered lands for
regional transportation purposes, but the Crown is neverthel ess under
an obligation to inform itself of the impact its project will have on the
exercise by the Mikisew of their hunting and trapping rights, and to
communicate its findings to the Mikisew. The Crown must then
attempt to deal with the Mikisew "in good faith, and with the
intention of substantially addressing” Mikisew concerns
(Delgamuukw, at para. 168). This does not mean that whenever a
government proposes to do anything in the Treaty 8 surrendered
landsit must consult with all signatory First Nations, no matter how
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remote or unsubstantial the impact. The duty to consult is, as stated
in Haida Nation, triggered at alow threshold, but adverse impact isa
matter of degree, asisthe extent of the Crown's duty. Here the
impacts were clear, established and demonstrably adverse to the
continued exercise of the Mikisew hunting and trapping rights over
the landsin question.

Even though the project considered in Mikisew involved direct and immediate interference with
identified Aboriginal interests, the Court said that the Crown’ s consultation duty was at the lower
end of the spectrum requiring notice to the Mikisew and the careful consideration of their concerns

with aview to minimizing adverse impacts.

[40] Thedevelopment that was of concern in Taku, above, smilarly involved the construction of
an accessroad. Although the road was said to represent a small intrusion relative to the size of the
outstanding land claim it would nonetheless * pass through an area critical to the [Taku River First
Nation’s| domestic economy”. Thiswas held sufficient to trigger a duty to consult that was
significantly deeper than minimum requirement. Because the environmental assessment for the
road mandated consultation with affected Aboriginal peoples and because the Taku River First
Nation was consulted throughout the certification process, the Crown’ s duty was found to have been

met.

[41] InKa'a Gee, above, Justice Blanchard dealt with an application for judicia review from a
decision by the federal Crown to approve an oil and gas devel opment in the Northwest Territories.
That project was extensive and involved the drilling of up to 50 wells, the excavation of 733
kilometers of seismic lines, the construction of temporary camps, the use of water from arealakes
and the disposal of drill waste. Justice Blanchard found that the project would have significant and

lasting impact on an area over which the affected First Nation asserted Aborigind title and where
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they carried out harvesting activity. This, he said, triggered aduty to consult that was higher than

the minimum described in Mikisew. Up to a point, Justice Blanchard was satisfied that the
comprehensive regulatory process was sufficient to fulfill the Crown’ s duty to consult. It was only
when the Crown unilaterally modified the process and made fundamental changes to important
recommendations that had come out of the earlier consultations that the duty to consult was found to

have been breached.

[42] | am satisfied that the process of consultation and accommodation employed by the NEB
was sufficient to address the specific concerns of Aboriginal communities potentially affected by
the Pipeline Projectsincluding the Treaty One First Nations. The fact that the Treaty One First
Nations may not have availed themselves fully of the opportunity to be heard before the NEB does
not justify the demand for a separate or discrete consultation with the Crown. To the extent that
regulatory procedures are readily accessible to Aboriginal communities to address their concerns
about development projects like these, there is aresponsibility to use them. First Nations cannot
complain about afailure by the Crown to consult where they have failed to avail themselves of
reasonable avenues for seeking relief. That is so because the consultation processisreciprocal and
cannot be frustrated by the refusal of either party to meet or participate: see Ahousaht v. Canada,
2008 FCA 212, [2008] F.C.J. No. 946 at paras. 52-53. This presupposes, of course, that available
regulatory processes are accessible, adequate and provide First Nations an opportunity to participate

in ameaningful way.

[43] It cannot be serioudly disputed that the Pipeline Projects have been built on rights-of-way
that are not legally or practically available for the settlement of any outstanding land claimsin

southern Manitoba. Even the Treaty One First Nations acknowledge that the additional 1ands they
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claim were intended to be taken from those lands not aready taken up by settlement and

immigration’. In theresult, if the Crown had any duty to consult with the Treaty One First Nations
with respect to the impact of the Pipeline Projects on their unresolved land claims, it was at the
extreme low end of the spectrum involving a peripheral claim attracting no more than an obligation
to give notice: see Haida Nation, above, at para. 37. Here the relationship between the land claims
and the Pipeline Projectsis smply too remote to support anything more: also see Ahousaht v.
Canada, 2007 FC 567, [2007] F.C.J. No. 827 at para. 32, aff’d 2008 FCA 212, [2008] F.C.J. No

946 at para. 37.

[44] | have no doubt, however, that had any of the Pipeline Projects crossed or significantly
impacted areas of unallocated Crown land which formed a part of an outstanding land claim amuch
deeper duty to consult would have been triggered. Becausethisis also the type of issue that the
NEB processis not designed to address, the Crown would amost certainly have had an independent

obligation to consult in such a context.

IV.  Conclusion

[45] The consultation duty owed by the Crown to the Treaty One First Nations has been met.
Thisis not to say that the Treaty One First Nations do not have a credible land claim but only that
the impact these Pipeline Projects have upon those claimsis negligible. The Pipeline Projects have
been built amost completely over existing rights-of-way and on privately owned and actively
utilized land not now nor likely in the future to be available for land claims settlement. The
pipelinesin question are also largely below ground and are reasonably unobtrusive. Thereisno

evidence before me or, more importantly that was before the NEB or the GIC, to prove that the

" See para. 52 of the Applicants Memorandum of Fact and Law in T-225-08.
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Pipeline Projects would be likely to interfere with traditional Aboriginal land use or would

represent a meaningful interference with the future settlement of outstanding land claimsin southern
Manitoba. To the extent that any duty to consult was engaged, it was fulfilled by the notices that
were provided to the Treaty One First Nations and to other Aborigina communities in the context
of the NEB proceedings and by the opportunities that were afforded there for consultation and

accommodation.

[46] These applications are, accordingly, dismissed. If any of the Respondents are seeking costs
against the Applicants, | will receive further submissionsin that regard. Any such submissions shall
not exceed 5 pagesin length and must be submitted within 7 days of this Judgment. | will then
allow the Applicants an additional 10 days to respond with their own submissions which

individually shall not exceed 5 pagesin length.
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JUDGMENT

THIS COURT ADJUDGESthat these applications are dismissed with the matter of costs

to be reserved pending further submissions, if any, from the parties.

“R.L.Barnes”
Judge
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to satisfy Crown’s obligation — National Energy Board
Act, R.S.C. 1985, c. N-7, 5. 58.

The National Energy Board (NEB), a federal adminis-
trative tribunal and regulatory agency, was the final deci-
sion maker on an application by Enbridge Pipelines Inc.
for a modification to a pipeline that would reverse the flow
of part of the pipeline, increase its capacity, and enable
it to carry heavy crude. The NEB issued notice to Indig-
enous groups, including the Chippewas of the Thames
First Nation (Chippewas), informing them of the project,
the NEB’s role, and the NEB’s upcoming hearing process.
The Chippewas were granted funding to participate in the
process, and they filed evidence and delivered oral argu-
ment delineating their concerns that the project would in-
crease the risk of pipeline ruptures and spills, which could
adversely impact their use of the land. The NEB approved
the project, and was satisfied that potentially affected In-
digenous groups had received adequate information and
had the opportunity to share their views. The NEB also
found that potential project impacts on the rights and in-
terests of Aboriginal groups would likely be minimal and
would be appropriately mitigated. A majority of the Fed-
eral Court of Appeal dismissed the Chippewas’ appeal.

Held: The appeal should be dismissed.

When an independent regulatory agency such as the
NEB is tasked with a decision that could impact Ab-
original or treaty rights, the NEB’s decision would itself
be Crown conduct that implicates the Crown’s duty to
consult. As a statutory body with the delegated executive
responsibility to make a decision that could adversely af-
fect Aboriginal and treaty rights, the NEB acted on be-
half of the Crown in approving Enbridge’s application.
Because the authorized work could potentially adversely
affect the Chippewas’ asserted Aboriginal and treaty
rights, the Crown had an obligation to consult.

The Crown may rely on steps taken by an adminis-
trative body to fulfill its duty to consult so long as the

de l’obligation de consulter — La premiére nation a-t-
elle été avisée adéquatement du fait que la Couronne
s’en remettait au processus de I’ Office pour satisfaire a
son obligation de consulter? — La Couronne s’est-elle
acquittée de son obligation de consulter? — Les motifs
écrits de I’ Office étaient-ils suffisants pour satisfaire a
I’obligation de la Couronne? — Loi sur I’ Office national
de l’énergie, L.R.C. 1985, c. N-7, art. 58.

L’ Office national de 1’énergie (ONE), tribunal admi-
nistratif fédéral et organisme de réglementation, était le
décideur ultime concernant une demande présentée par
Pipelines Enbridge inc. en vue que soit apportée a une ca-
nalisation une modification qui aurait pour effet d’inver-
ser le sens de I’écoulement dans une partie du pipeline,
d’accroitre sa capacité et de permettre le transport de pé-
trole brut lourd. L’ONE a envoyé un avis a des groupes
autochtones, y compris aux Chippewas of the Thames
First Nation (Chippewas), afin de les informer du projet,
du role de I'ONE et du processus d’audience a venir. Les
Chippewas ont obtenu les fonds nécessaires pour partici-
per au processus, et ils ont déposé€ des €léments de preuve
et présenté des observations orales a I’audience faisant
état de leur crainte que le projet n’augmente le risque
de ruptures du pipeline et de déversements, ce qui pour-
rait avoir des effets préjudiciables sur leur utilisation du
territoire. L’ONE a approuvé le projet, estimant que les
groupes autochtones susceptibles d’étre touchés avaient
été suffisamment renseignés a son sujet et avaient eu 1’oc-
casion de faire connaitre leurs points de vue. L’ONE a
également conclu que les effets éventuels du projet sur les
droits et les intéréts des groupes autochtones seraient vrai-
semblablement négligeables et atténués de facon conve-
nable. Les juges majoritaires de la Cour d’appel fédérale
ont rejeté I’appel des Chippewas.

Arrét : Le pourvoi est rejeté.

Lorsqu’un organisme de réglementation indépendant
tel I'ONE doit rendre une décision susceptible de por-
ter atteinte a des droits ancestraux ou issus de traités, la
décision de I’ONE constituerait en soi une mesure de
la Couronne emportant pour celle-ci une obligation de
consulter. En tant qu’organisme d’origine législative in-
vesti du pouvoir délégué de rendre une décision suscep-
tible de porter atteinte a des droits ancestraux et issus de
traités, 'ONE agissait au nom de la Couronne lorsqu’il
a approuvé la demande d’Enbridge. Comme les travaux
autorisés €taient susceptibles de porter atteinte aux droits
ancestraux et issus de traités invoqués par les Chippewas,
la Couronne avait une obligation de consulter.

La Couronne peut se fonder sur les mesures prises par
un organisme administratif pour satisfaire a son obligation
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agency possesses the statutory powers to do what the duty
to consult requires in the particular circumstances, and so
long as it is made clear to the affected Indigenous group
that the Crown is so relying. However, if the agency’s
statutory powers are insufficient in the circumstances or
if the agency does not provide adequate consultation and
accommodation, the Crown must provide further avenues
for meaningful consultation and accommodation prior to
project approval. Otherwise, a regulatory decision made
on the basis of inadequate consultation will not satisfy
constitutional standards and should be quashed.

A regulatory tribunal’s ability to assess the Crown’s
duty to consult does not depend on whether the govern-
ment participated in the hearing process. The Crown’s
constitutional obligation does not disappear when the
Crown acts to approve a project through a regulatory
body such as the NEB. It must be discharged before the
government proceeds with approval of a project that
could adversely affect Aboriginal or treaty rights. As
the final decision maker on certain projects, the NEB is
obliged to consider whether the Crown’s consultation
was adequate if the concern is raised before it. The re-
sponsibility to ensure the honour of the Crown is upheld
remains with the Crown. However, administrative deci-
sion makers have both the obligation to decide necessary
questions of law and an obligation to make decisions
within the contours of the state’s constitutional obliga-
tions.

The duty to consult is not the vehicle to address his-
torical grievances. The subject of the consultation is the
impact on the claimed rights of the current decision under
consideration. Even taking the strength of the Chippewas’
claim and the seriousness of the potential impact on the
claimed rights at their highest, the consultation under-
taken in this case was manifestly adequate. Potentially af-
fected Indigenous groups were given early notice of the
NEB’s hearing and were invited to participate in the pro-
cess. The Chippewas accepted the invitation and appeared
before the NEB. They were aware that the NEB was the
final decision maker. Moreover, they understood that no
other Crown entity was involved in the process for the
purposes of carrying out consultation. The circumstances
of this case made it sufficiently clear to the Chippewas
that the NEB process was intended to constitute Crown
consultation and accommodation. Notwithstanding the
Crown’s failure to provide timely notice that it intended to

de consulter, dans la mesure ou ce dernier dispose du pou-
voir 1égal de faire ce que 1’obligation de consulter impose
dans les circonstances, et dans la mesure ou il est claire-
ment indiqué au groupe autochtone touché que la Cou-
ronne s’en remet a ce processus. Toutefois, si les pouvoirs
que la loi confere a I’organisme sont insuffisants dans les
circonstances, ou si I’organisme ne prévoit pas des consul-
tations et des accommodements adéquats, la Couronne
doit prévoir d’autres avenues de consultation et d’accom-
modement véritables avant que le projet ne soit approuve.
Autrement, la décision que 1’organisme de réglementation
aura prise sans consultation adéquate ne respectera pas les
normes constitutionnelles et devrait étre annulée.

Le pouvoir d’un tribunal administratif d’apprécier
I’obligation de consulter de la Couronne n’est pas tribu-
taire de la participation du gouvernement au processus
d’audience. L’ obligation constitutionnelle de la Couronne
ne disparait pas lorsqu’elle s’engage dans le processus
d’approbation d’un projet par I’intermédiaire d’un orga-
nisme de réglementation tel I’ONE. Il doit étre satisfait a
cette obligation avant que le gouvernement n’approuve un
projet susceptible d’avoir un effet préjudiciable sur des
droits ancestraux ou issus de traités. En tant que décideur
ultime en ce qui concerne certains projets, ’ONE doit,
lorsque la question est soulevée devant lui, se demander si
les consultations par la Couronne relativement a un projet
donné ont été adéquates. La responsabilité de veiller a ce
que I’honneur de la Couronne soit préservé continue de
reposer sur cette derniere. Toutefois, les décideurs admi-
nistratifs ont 1’obligation de trancher les questions de droit
pertinentes soulevées devant eux, ainsi que 1’obligation
de rendre leurs décisions dans le respect des obligations
constitutionnelles de I’Etat.

L’obligation de consulter n’est pas un moyen appro-
prié de régler des griefs historiques. La consultation s’in-
téresse a 1’effet sur les droits revendiqués de la décision
actuellement considérée. Méme en considérant de la fa-
con la plus favorable aux Chippewas la solidité de leur
revendication et la gravité de I’impact potentiel sur les
droits qu’ils invoquent, la consultation menée en I’espece
a manifestement été adéquate. Les groupes autochtones
susceptibles d’étre touchés ont été avisés a I’avance de la
tenue des audiences de 1'ONE et ont été invités a partici-
per au processus. Les Chippewas ont accepté I’invitation
et ils ont comparu devant I’ONE. IIs savaient que I'ONE
était le décideur ultime. De plus, ils comprenaient qu’au-
cun autre organisme de 1’Etat ne participait au processus
pour effectuer des consultations. Les circonstances indi-
quaient de facon suffisamment claire aux Chippewas que
le processus de I’ONE constituait le processus de consul-
tation et d’accommodement de la Couronne. Malgré son
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rely on the NEB’s process to fulfill its duty to consult, its
consultation obligation was met.

The NEB’s statutory powers under s. 58 of the National
Energy Board Act were capable of satisfying the Crown’s
constitutional obligations in this case. Furthermore, the
process undertaken by the NEB in this case was sufficient
to satisfy the Crown’s duty to consult. First, the NEB pro-
vided the Chippewas with an adequate opportunity to par-
ticipate in the decision-making process. Second, the NEB
sufficiently assessed the potential impacts on the rights
of Indigenous groups and found that the risk of negative
consequences was minimal and could be mitigated. Third,
in order to mitigate potential risks, the NEB provided ap-
propriate accommodation through the imposition of condi-
tions on Enbridge.

Finally, where affected Indigenous peoples have
squarely raised concerns about Crown consultation, the
NEB must usually provide written reasons. What is nec-
essary is an indication that the NEB took the asserted
Aboriginal and treaty rights and interests into consider-
ation and accommodated them where appropriate. In this
case, the NEB’s written reasons are sufficient to satisfy
the Crown’s obligation. Unlike the NEB’s reasons in the
companion case Clyde River (Hamlet) v. Petroleum Geo-
Services Inc., 2017 SCC 40, [2017] 1 S.C.R. 1069, the
discussion of Aboriginal consultation was not subsumed
within an environmental assessment. The NEB reviewed
the written and oral evidence of numerous Indigenous
groups and identified, in writing, the rights and inter-
ests at stake. It assessed the risks that the project posed
to those rights and interests and concluded that the risks
were minimal. Nonetheless, it provided written and bind-
ing conditions of accommodation to adequately address
any negative impacts on the asserted rights from the ap-
proval and completion of the project.
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The judgment of the Court was delivered by

KARAKATSANIS AND BROWN JJ. —

I. Introduction

[1] In this appeal and in its companion, Clyde
River (Hamlet) v. Petroleum Geo-Services Inc., 2017
SCC 40, [2017] 1 S.C.R. 1069, this Court must con-
sider the Crown’s duty to consult with Indigenous
peoples prior to an independent regulatory agency’s
approval of a project that could impact their rights.
As we explain in the companion case, the Crown
may rely on regulatory processes to partially or com-
pletely fulfill its duty to consult.

[2] These cases demonstrate that the duty to con-
sult has meaningful content, but that it is limited
in scope. The duty to consult is rooted in the need
to avoid the impairment of asserted or recognized
rights that flows from the implementation of the
specific project at issue; it is not about resolving
broader claims that transcend the scope of the pro-
posed project. That said, the duty to consult requires

Richard James Fyfe, pour I’intervenant le procu-
reur général de la Saskatchewan.

Marie-France Major et Thomas Slade, pour I’in-
tervenant le Conseil de gestion des ressources fau-
niques du Nunavut.

Martin Ignasiak, W. David Rankin et Thomas
Kehler, pour I'intervenante Suncor Energy Marketing
Inc.

Francis Walsh et Suzanne Jackson, pour I’inter-
venant Mohawk Council of Kahnawa:ke.

Nuri G. Frame, Jason T. Madden et Jessica
Labranche, pour I’intervenante Mississaugas of the
New Credit First Nation.

Maxime Faille, Jaimie Lickers et Guy Régimbald,
pour I'intervenant Chiefs of Ontario.

Version francaise du jugement de la Cour rendu
par

LES JUGES KARAKATSANIS ET BROWN —

I. Introduction

[1] Dans le présent pourvoi et le pourvoi connexe,
Clyde River (Hameau) c. Petroleum Geo-Services
Inc., 2017 CSC 40, [2017] 1 R.C.S. 1069, la Cour
est appelée a examiner 1’obligation qui incombe a la
Couronne de consulter les peuples autochtones avant
qu’un organisme de réglementation indépendant
n’approuve un projet susceptible de porter atteinte a
leurs droits. Comme nous I’expliquons dans le pour-
voi connexe, la Couronne peut s’en remettre a des
processus réglementaires pour satisfaire, en tout ou
en partie, a son obligation de consulter.

[2] 1l ressort de ces décisions que 1’obligation de
consulter a un contenu significatif, mais que sa por-
tée est limitée. L’ obligation de consulter tire son ori-
gine du besoin d’éviter qu’il soit porté a des droits
revendiqués ou reconnus une atteinte découlant de
la mise en ceuvre d’un projet donné; elle n’a pas
pour objet de résoudre des revendications plus larges
dépassant le cadre du projet en question. Cela dit,
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an informed and meaningful opportunity for dia-
logue with Indigenous groups whose rights may be
impacted.

[3] The Chippewas of the Thames First Nation has
historically resided near the Thames River in south-
western Ontario, where its members carry out tradi-
tional activities that are central to their identity and
way of life. Enbridge Pipelines Inc.’s Line 9 pipeline
crosses their traditional territory.

[4] In November 2012, Enbridge applied to the
National Energy Board (NEB) for approval of a
modification of Line 9 that would reverse the flow
of part of the pipeline, increase its capacity, and en-
able it to carry heavy crude. These changes would
increase the assessed risk of spills along the pipe-
line. The Chippewas of the Thames requested
Crown consultation before the NEB’s approval, but
the Crown signalled that it was relying on the NEB’s
public hearing process to address its duty to consult.

[5] The NEB approved Enbridge’s proposed
modification. The Chippewas of the Thames then
brought an appeal from that decision to the Fed-
eral Court of Appeal, arguing that the NEB had no
jurisdiction to approve the Line 9 modification in
the absence of Crown consultation. The majority of
the Federal Court of Appeal dismissed the appeal,
and the Chippewas of the Thames brought an ap-
peal from that decision to this Court. For the rea-
sons set out below, we would dismiss the appeal.
The Crown is entitled to rely on the NEB’s process
to fulfill the duty to consult. In this case, in light of
the scope of the project and the consultation pro-
cess afforded to the Chippewas of the Thames by
the NEB, the Crown’s duty to consult and accom-
modate was fulfilled.

I’obligation de consulter exige une véritable possi-
bilité de dialogue avec les groupes autochtones dont
les droits peuvent étre touchés.

[3] L’appelante, Chippewas of the Thames First
Nation (Chippewas de la Thames), vit depuis long-
temps pres de la riviere Thames dans le Sud-Ouest
de I’Ontario, ou ses membres poursuivent des acti-
vités traditionnelles qui sont au cceur de leur iden-
tité et de leur mode de vie. La canalisation 9 de
Pipelines Enbridge inc. traverse son territoire tra-
ditionnel.

[4] En novembre 2012, Enbridge a demandé a
I’Office national de I’énergie (ONE) d’approuver,
a I’égard de la canalisation 9, une modification qui
aurait pour effet d’inverser le sens de 1I’écoulement
dans une partie du pipeline, d’accroitre sa capacité
et de permettre le transport de pétrole brut lourd.
Ces changements aggraveraient les risques de dé-
versements le long du pipeline qui ont été évalués.
Les Chippewas de la Thames ont demandé a la
Couronne de les consulter avant que I’ONE n’ap-
prouve le projet, mais la Couronne a répondu qu’elle
s’en remettait au processus d’audience publique de
I’ONE pour satisfaire 2 son obligation de consulter.

[5] L’ONE a approuvé la modification proposée
par Enbridge. Les Chippewas de la Thames ont alors
interjeté appel de cette décision a la Cour d’appel fé-
dérale, soutenant que I’ONE n’avait pas compétence
pour approuver le changement proposé a la canali-
sation 9 en I’absence de consultations menées par la
Couronne. Les juges majoritaires de la Cour d’ap-
pel fédérale ont rejeté 1’appel et les Chippewas de la
Thames ont porté cette décision en appel devant la
Cour. Pour les motifs exposés ci-apres, nous sommes
d’avis de rejeter 1’appel. La Couronne est autorisée a
s’en remettre au processus de I’ONE pour satisfaire
a son obligation de consulter. En I’espece, compte
tenu de la portée du projet et du processus de consul-
tation de I’ONE dont ont bénéficié les Chippewas de
la Thames, la Couronne a satisfait a son obligation
de consultation et d’accommodement.
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II. Background

A. The Chippewas of the Thames First Nation

[6] The Chippewas of the Thames are the descen-
dants of a part of the Anishinaabe Nation that lived
along the shore of the Thames River in southwest-
ern Ontario prior to the arrival of European settlers
in the area at the beginning of the 18th century.
Their ancestors’ lifestyle involved hunting, fishing,
trapping, gathering, growing corn and squash, per-
forming ceremonies at sacred sites, and collecting
animals, plants, minerals, maple sugar and oil in
their traditional territory.

[71 The Chippewas of the Thames assert that they
have a treaty right guaranteeing their exclusive use
and enjoyment of their reserve lands. They also as-
sert Aboriginal harvesting rights as well as the right
to access and preserve sacred sites in their tradi-
tional territory. Finally, they claim Aboriginal title to
the bed of the Thames River, its airspace, and other
lands throughout their traditional territory.

B. Legislative Scheme

[8] The NEB is a federal administrative tribunal
and regulatory agency established under s. 3 of the
National Energy Board Act, R.S.C. 1985, c. N-7
(NEB Act), whose functions include the approval and
regulation of pipeline projects. The NEB Act prohib-
its the operation of a pipeline unless a certificate of
public convenience and necessity has been issued
for the project and the proponent has been given
leave under Part III to open the pipeline (s. 30(1)).

[9] The NEB occupies an advisory role with re-
spect to the issuance of a certificate of public con-
venience and necessity. Under ss. 52(1) and 52(2),
it can submit a report to the Minister of Natural
Resources setting out: (i) its recommendation on
whether a certificate should be issued based on its
consideration of certain criteria; and (ii) the terms

II. Contexte
A. Les Chippewas de la Thames

[6] Les Chippewas de la Thames sont les des-
cendants d’une partie de la Nation Anishinaabe
qui vivait au bord de la riviere Thames, dans le
Sud-Ouest de I’Ontario, avant que les colons euro-
péens ne s’établissent dans cette région au début du
18¢ siecle. Leurs ancétres avaient un mode de vie
axé sur la chasse, la péche, le piégeage, la cueillette
et la culture du mais et de la courge; ils célébraient
des cérémonies sur des sites sacrés et pouvaient
trouver sur leur territoire traditionnel des animaux,
des plantes, des minéraux, du sucre d’érable et de
I’huile.

[7]1 Les Chippewas de la Thames soutiennent qu’ils
posseédent un droit issu de traités qui leur garantit
I’utilisation et la jouissance exclusives de leurs terres
de réserve. Ils affirment par ailleurs posséder des
droits ancestraux de récolte ainsi que le droit d’accé-
der a des sites sacrés sur leur territoire traditionnel et
de les protéger. Enfin, ils revendiquent le titre ances-
tral sur le lit de la riviere Thames et sur son espace
aérien, ainsi que sur d’autres terres de leur territoire
traditionnel.

B. Régime législatif

[8] L’ONE est un tribunal administratif fédéral et
un organisme de réglementation constitué sous le
régime de I’art. 3 de la Loi sur I’Office national de
I’énergie, L.R.C. 1985, c. N-7 (Loi sur l’ONI:’) Ila
notamment pour fonction d’approuver et d’enca-
drer les projets de pipeline. La Loi sur [’ONE inter-
dit ’exploitation d’un pipeline sans qu’un certificat
d’utilité publique ait été délivré a I’égard du projet
et que le promoteur ait été autorisé aux termes de la
partie III 2 mettre le pipeline en service (par. 30(1)).

[9] L’ONE exerce un role consultatif pour ce qui
est de la délivrance des certificats d’utilité publique.
Les paragraphes 52(1) et 52(2) prévoient qu’il peut
présenter au ministre des Ressources naturelles un
rapport ol figurent : (i) sa recommandation motivée
a savoir si un certificat devrait étre délivré eu égard
a certains criteres; (ii) les conditions qu’il estime
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and conditions that it considers necessary or desir-
able in the public interest to be attached to the proj-
ect should the certificate be issued. The Governor in
Council may then direct the NEB either to issue the
certificate or to dismiss the application (s. 54(1)).

[10] Under s. 58 of the NEB Act, however, the
NEB may make orders, on terms and conditions
that it considers proper, exempting smaller pipeline
projects or project modifications from various re-
quirements that would otherwise apply under Part
III, including the requirement for the issuance of
a certificate of public convenience and necessity.
Consequently, as in this case, smaller projects and
amendments to existing facilities are commonly
sought under s. 58. The NEB is the final decision
maker on s. 58 exemptions.

C. The Line 9 Pipeline and the Project

[11] The Line 9 pipeline, connecting Sarnia to
Montreal, opened in 1976 with the purpose of
transporting crude oil from western Canada to east-
ern refineries. Line 9 cuts through the Chippewas
of the Thames’ traditional territory and crosses the
Thames River. It was approved and built without
any consultation of the Chippewas of the Thames.

[12] 1In 1999, following NEB approval, Line 9
was reversed to carry oil westward. In July 2012,
the NEB approved an application from Enbridge,
the current operator of Line 9, for the re-reversal
(back to eastward flow) of the westernmost seg-
ment of Line 9, between Sarnia and North Westo-
ver, called “Line 9A”.

[13] In November 2012, Enbridge filed an ap-
plication under Part III of the NEB Act for a modi-
fication to Line 9. The project would involve
reversing the flow (to eastward) in the remaining
639-kilometre segment of Line 9, called “Line 9B”,
between North Westover and Montreal; increas-
ing the annual capacity of Line 9 from 240,000

utiles, dans I’intérét public, de rattacher au projet
dans le cas ou le certificat serait délivré. Le gou-
verneur en conseil peut ensuite donner instruction
2 I’ONE de délivrer le certificat ou de rejeter la de-
mande (par. 54(1)).

[10] En vertu de I’art. 58 de la Loi sur I’ONE, ce-
pendant, I’ONE peut, par ordonnance et aux condi-
tions qu’il estime indiquées, soustraire les projets
de pipeline de petite envergure ou les modifications
apportées a un projet a I’application de diverses
exigences autrement applicables sous le régime de
la partie III, notamment a 1’obligation d’obtenir un
certificat d’utilité publique. Par conséquent, comme
c’est le cas en I’espece, les demandes concernant les
projets de moindre envergure et les modifications
a des installations existantes sont habituellement
fondées sur I’art. 58. C’est donc I’ONE qui est le
décideur ultime en ce qui concerne les exemptions
prévues a I’art. 58.

C. La canalisation 9 et le projet

[11] La canalisation 9, qui relie Sarnia a Mont-
réal, a été€ mise en service en 1976 afin de transpor-
ter du pétrole brut de I’Ouest du Canada jusqu’aux
raffineries de I’Est. La canalisation 9 traverse le
territoire traditionnel des Chippewas de la Thames
ainsi que la riviere Thames. Elle a été approuvée
et construite sans que les Chippewas de la Thames
aient été consultés.

[12] En 1999, apreés approbation de I’ONE, le
débit de la canalisation 9 a été inversé vers 1’ouest.
En juillet 2012, I’ONE a approuvé une demande
d’Enbridge, I’exploitante actuelle de la canalisa-
tion 9, visant a ce qu’il soit inversé de nouveau (et
s’écoule vers I’est) dans le trongon le plus a 1’ouest,
entre Sarnia et North Westover, appelé « canalisa-
tion 9A ».

[13] En novembre 2012, Enbridge a présenté une
demande de modification a la canalisation 9 fon-
dée sur la partie III de la Loi sur I’ONE. Le projet
consistait a inverser (vers 1’est) le sens de 1’écou-
lement pour le trongon restant de la canalisation 9,
appelé « canalisation 9B », d’une longueur de
639 kilometres entre North Westover et Montréal,
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to 300,000 barrels per day; and allowing for the
transportation of heavy crude. While the project
involved a significant increase of Line 9’s through-
put, virtually all of the required construction would
take place on previously disturbed lands owned by
Enbridge and on Enbridge’s right of way.

[14] Enbridge also sought exemptions under s. 58
from various filing requirements which would oth-
erwise apply under Part III of the NEB Act, the Oil
Pipeline Uniform Accounting Regulations, C.R.C.,
c. 1058, and the NEB’s Filing Manual. The most
significant requested exemption was to dispense
with the requirement for a certificate of public con-
venience and necessity, which as explained above is
subject to the Governor in Council’s final approval
under s. 52 of the NEB Act. Without the need for a
Governor in Council-approved certificate, the NEB
would have the final word on the project’s approval.

[15] In December 2012, the NEB, having deter-
mined that Enbridge’s application was complete
enough to proceed to assessment, issued a hearing
order, which established the process for the NEB’s
consideration of the project. This process culminated
in a public hearing, the purpose of which was for the
NEB to gather and review information that was rel-
evant to the assessment of the project. Persons or or-
ganizations interested in the outcome of the project,
or in possession of relevant information or expertise,
could apply to participate in the hearing. The NEB
accepted the participation of 60 interveners and
111 commenters.

D. Indigenous Consultation on the Project

[16] In February 2013, after Enbridge filed its ap-
plication and several months before the hearings,
the NEB issued notice to 19 potentially affected
Indigenous groups, including the Chippewas of the
Thames, informing them of the project, the NEB’s
role, and the NEB’s upcoming hearing process.

a accroitre la capacité annuelle de la canalisation 9,
qui passerait de 240 000 a 300 000 barils par jour,
et a permettre le transport de pétrole brut. Si le
projet impliquait une augmentation importante du
débit de la canalisation 9, la presque totalité des
travaux nécessaires devaient toutefois avoir lieu sur
des terres déja perturbées appartenant a Enbridge et
dans les limites de I’emprise d’Enbridge.

[14] Se fondant sur I’art. 58, Enbridge a également
demandé d’&tre soustraite a certaines exigences en
matiere de dépdt prévues par la partie III de la Loi
Sur l’ONE, par le Reglement de normalisation de la
comptabilité des oléoducs, C.R.C., c. 1058, et par le
Guide de dépot de I'ONE. Elle demandait surtout 2
&tre exemptée de 1’obligation d’obtenir un certificat
d’utilité publique qui, comme nous I’avons expliqué,
est assujetti a I’approbation finale du gouverneur
en conseil en vertu de Iart. 52 de la Loi sur [’ONE.
Sans cette obligation concernant 1’obtention d’un
certificat approuvé par le gouverneur en conseil,
I’ONE aurait le dernier mot sur I’approbation du
projet.

[15] En décembre 2012, apres avoir déterminé
que la demande d’Enbridge était assez complete
pour qu’il puisse procéder a son évaluation, I’ONE
a rendu une ordonnance d’audience qui fixait la
marche a suivre pour ’examen du projet. Le pro-
cessus a abouti a une audience publique qui devait
permettre & I’ONE de recueillir et d’examiner des
renseignements pertinents pour I’examen du projet.
Les personnes ou organisations intéressées par 1’is-
sue du projet, ou possédant des informations ou des
compétences pertinentes, pouvaient présenter une
demande de participation a I’audience. L ONE a ac-
cédé a la demande de 60 intervenants et de 111 au-
teurs d’une lettre de commentaires.

D. Consultation des peuples autochtones au sujet
du projet

[16] En février 2013, apres le dépdt de la demande
d’Enbridge et plusieurs mois avant les audiences,
I’ONE a envoy€ un avis a 19 groupes autochtones
susceptibles d’étre touchés par le projet, y compris
aux Chippewas de la Thames, afin de les informer du
projet, du role de I’'ONE et du processus d’audience a
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Between April and July 2013, it also held informa-
tion meetings in three communities upon their re-
quest.

[17] In September 2013, prior to the NEB hear-
ing, the Chiefs of the Chippewas of the Thames and
the Aamjiwnaang First Nation wrote a joint letter
to the Prime Minister, the Minister of Natural Re-
sources, and the Minister of Aboriginal Affairs and
Northern Development. The letter described the as-
serted Aboriginal and treaty rights of both groups
and the project’s potential impact on them. The
Chiefs noted that no Crown consultation with any
affected Indigenous groups had taken place with
respect to the project’s approval, and called on the
Ministers to initiate Crown consultation. No re-
sponse arrived until after the conclusion of the NEB
hearing.

[18] In the meantime, the NEB’s process un-
folded. The Chippewas of the Thames were granted
funding to participate as an intervener, and they filed
evidence and delivered oral argument at the hearing
delineating their concerns that the project would in-
crease the risk of pipeline ruptures and spills along
Line 9, which could adversely impact their use of
the land and the Thames River for traditional pur-
poses.

[19] In January 2014, after the NEB’s hearing
process had concluded, the Minister of Natural
Resources responded to the September 2013 let-
ter. The response acknowledged the Government of
Canada’s commitment to fulfilling its duty to consult
where it exists, and stated that the “[NEB’s] regu-
latory review process is where the Government’s
jurisdiction on a pipeline project is addressed. The
Government relies on the NEB processes to address
potential impacts to Aboriginal and treaty rights
stemming from projects under its mandate” (A.R.,
vol. VI, at p. 47). In sum, the Minister indicated that
he would be relying solely on the NEB’s process to
fulfill the Crown’s duty to consult Indigenous peo-
ples on the project.

venir. D’avril a juillet 2013, I’ONE a également tenu
des séances d’information dans trois communautés, a
la demande de celles-ci.

[17] En septembre 2013, avant I’audience de
I’ONE, les chefs des Chippewas de la Thames et
de la Aamjiwnaang First Nation ont écrit conjoin-
tement au premier ministre, au ministre des Res-
sources naturelles et au ministre des Affaires
autochtones et du Nord. Dans leur lettre, ils décri-
vaient les droits ancestraux et issus de traités in-
voqués par les deux groupes et les répercussions
potentielles du projet sur ces droits. Les chefs sou-
lignaient le fait que la Couronne n’avait consulté
aucun des groupes touchés au sujet de 1’appro-
bation du projet et ils ont demandé aux ministres
d’amorcer un processus de consultation menée par
la Couronne. Ils n’ont regu une réponse qu’une fois
I’audience de I’ONE terminée.

[18] Entre-temps, le processus de I’ONE a suivi
son cours. Les Chippewas de la Thames ont ob-
tenu les fonds nécessaires pour y participer en qua-
lité d’intervenants. Ils ont déposé des éléments de
preuve et présenté des observations orales a 1’au-
dience. IIs ont dit craindre que le projet n’augmente
le risque de ruptures du pipeline et de déversements
le long de la canalisation 9, ce qui pourrait avoir
des effets préjudiciables sur leur utilisation tradi-
tionnelle du territoire et de la riviere.

[19] En janvier 2014, une fois le processus d’au-
dience de ’ONE terminé, le ministre des Ressources
naturelles a répondu a la lettre qu’il avait recue en
septembre 2013. La réponse faisait état de I’enga-
gement du gouvernement du Canada a s’acquitter
de I’obligation de consulter lorsqu’elle existe et pré-
cisait que [TRADUCTION] « le processus d’examen
réglementaire [de 1’ONE] est le cadre dans lequel
la question de la compétence du gouvernement a
I’égard d’un projet de pipeline est examinée. Le gou-
vernement s’en remet au processus de I’ONE pour
I’examen des effets potentiels sur les droits ances-
traux et issus de traités que peuvent avoir les projets
qui relevent de son mandat » (d.a., vol. VI, p. 47). En
somme, le ministre indiquait qu’il s’en remettait ex-
clusivement au processus de I’ONE pour satisfaire a
I’obligation qui incombe a la Couronne de consulter
les peuples autochtones au sujet du projet.
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III. The Decisions Below

A. The NEB’s Decision, 2014 LNCNEB 4 (QL)

[20] The NEB approved the project, finding that
it was in the public interest and consistent with
the requirements in the NEB Act. It explained that
the approval “enables Enbridge to react to market
forces and provide benefits to Canadians, while at
the same time implementing the Project in a safe
and environmentally sensitive manner” (para. 20).
The NEB imposed conditions on the project related
to pipeline integrity, safety, environmental protec-
tion, and the impact of the project on Indigenous
communities.

[21] Inits discussion of Aboriginal Matters (Chap-
ter 7 of the NEB’s reasons), the NEB explained that
it “interprets its responsibilities, including those
outlined in section 58 of the NEB Act, in a manner
consistent with the Constitution Act, 1982, including
section 35” (para. 293). It noted that proponents are
required to make reasonable efforts to consult with
Indigenous groups, and that the NEB hearing pro-
cess is part of the consultative process. In deciding
whether a project is in the public interest, the NEB
“considers all of the benefits and burdens associated
with the project, balancing the interests and con-
cerns of Aboriginal groups with other interests and
factors” (para. 301).

[22] The NEB noted that, in this case, the scope
of the project was limited. It was not an assess-
ment of the current operating Line 9, but rather of
the modifications required to increase the capacity
of Line 9, transport heavy crude on Line 9, and re-
verse the flow of Line 9B. Enbridge would not need
to acquire any new permanent land rights for the
project. Most work would take place within exist-
ing Enbridge facilities and its existing right of way.
Given the limited scope of the project, the NEB was
satisfied that potentially affected Indigenous groups
had received adequate information about the proj-
ect. It was also satisfied that potentially affected In-
digenous groups had the opportunity to share their
views about the project through the NEB hearing
process and through discussions with Enbridge.

III. Les décisions des juridictions inférieures

A. La décision de I’ONE, 2014 LNCONE 4 (QL)

[20] L’ONE a approuvé le projet, estimant qu’il
était dans I’intérét public et qu’il répondait aux exi-
gences de la Loi sur I’ONE. 11 a expliqué que sa
décision « donne a Enbridge la possibilité de réagir
aux forces du marché et procure des avantages a la
population canadienne. Elle permet également la
mise en ceuvre du projet d’une manieére sécuritaire
et écologique » (par. 20). L’ONE a assorti le projet
de conditions relatives a I’intégrité et a la sécurité
du pipeline, a la protection de I’environnement et a
ses effets sur les communautés autochtones.

[21] Dans son analyse des questions autochtones
(chapitre 7 de ses motifs), I'ONE explique qu’il
« congoit ses attributions, dont celles conférées par
I’article 58 de la Loi, en conformité avec la Loi
constitutionnelle de 1982, notamment 1’ article 35 »
(par. 293). 1l indique que les promoteurs doivent
faire des efforts raisonnables pour consulter les
groupes autochtones, et que le processus d’audience
de ’ONE fait partie du processus de consultation
global. Pour décider si un projet est d’intérét public,
’ONE « en examine 1’ensemble des retombées et
des inconvénients et met en balance les intéréts et
préoccupations des Autochtones, d’une part, et tous
les autres facteurs et intéréts, d’autre part » (p. 301).

[22] L’ONE a noté qu’en I’espece le projet était
d’envergure limitée. Ce faisant, il ne se pronongait
pas sur la canalisation 9 alors en exploitation, mais
sur les modifications requises pour accroitre sa ca-
pacité, permettre le transport de pétrole brut lourd et
inverser le sens d’écoulement de la canalisation 9B.
Il ne serait pas nécessaire pour Enbridge d’acquérir
de nouveaux droits fonciers permanents pour réaliser
le projet. La plupart des travaux se dérouleraient dans
les limites de I’emprise et des installations existantes
d’Enbridge. Compte tenu de 1’envergure limitée du
projet, I’ONE a estimé que les groupes autochtones
susceptibles d’étre touchés avaient été suffisamment
renseignés a son sujet. Il a ajouté que ceux-ci avaient
eu I’occasion de faire connaitre leurs points de vue
sur le projet a la faveur du processus d’audience de
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The NEB expected that Enbridge would continue
consultations after the project’s approval.

[23] While Enbridge acknowledged that the proj-
ect would increase the assessed risk for some parts
of Line 9, the NEB found that “any potential Proj-
ect impacts on the rights and interests of Aboriginal
groups are likely to be minimal and will be appro-
priately mitigated” (para. 343) given the project’s
limited scope, the commitments made by Enbridge,
and the conditions imposed by the NEB. While the
project would occur on lands used by Indigenous
groups for traditional purposes, those lands are
within Enbridge’s existing right of way. The project
was therefore unlikely to impact traditional land use.
The NEB acknowledged that a spill on Line 9 could
impact traditional land use, but it was satisfied that
“Enbridge will continue to safely operate Line 9,
protect the environment, and maintain comprehen-
sive emergency response plans” (ibid.).

[24] The NEB imposed three conditions on the
project related to Indigenous communities. Condi-
tion 6 required Enbridge to file an Environmental
Protection Plan for the project including an Ar-
chaeological Resource Contingency plan. Condi-
tion 24 required Enbridge to prepare an Ongoing
Engagement Report providing details on its dis-
cussions with Indigenous groups going forward.
Condition 26 “directs Enbridge to include Ab-
original groups in Enbridge’s continuing education
program (including emergency management exer-
cises), liaison program and consultation activities
on emergency preparedness and response” (ibid.).

B. Appeal to the Federal Court of Appeal, 2015
FCA 222, [2016] 3 F.C.R. 96

[25] The Chippewas of the Thames brought an ap-
peal from the NEB’s decision to the Federal Court
of Appeal pursuant to s. 22(1) of the NEB Act. They

I’ONE et de leurs discussions avec Enbridge. L'ONE
s’attendait a ce qu’Enbridge poursuive les consulta-
tions une fois le projet approuvé.

[23] Bien qu’Enbridge ait reconnu que le projet
ferait augmenter le risque évalué a 1’égard de cer-
tains troncons de la canalisation 9, I’ONE a conclu
que « les effets éventuels du projet sur les droits et
les intéréts des groupes autochtones seront vraisem-
blablement négligeables et atténués de fagon conve-
nable » (par. 343), compte tenu de la portée limitée
du projet, des engagements pris par Enbridge et
des conditions imposées par ’ONE. Quoique le
projet doive étre réalisé sur des terres utilisées par
les groupes autochtones a des fins traditionnelles,
ces terres sont situées dans les limites de 1’em-
prise actuelle d’Enbridge. Le projet n’aurait donc
vraisemblablement pas d’effets sur les utilisations
traditionnelles des terres. L’ONE a reconnu qu’un
déversement sur la canalisation 9 pourrait avoir des
effets sur les utilisations traditionnelles des terres,
mais il était convaincu qu’« Enbridge continueralit]
d’exploiter la canalisation 9 de facon sécuritaire,
de veiller a la protection de I’environnement et de
s’appuyer sur des plans exhaustifs d’intervention en
cas d’urgence » (ibid.).

[24] L’ONE a imposé a 1’égard du projet trois
conditions relatives aux communautés autochtones.
La condition 6 obligeait Enbridge a présenter un
plan de protection de I’environnement incluant
un plan d’urgence relatif aux ressources archéolo-
giques. La condition 24 exigeait d’Enbridge qu’elle
prépare un rapport d’engagement permanent conte-
nant des détails sur les discussions & venir avec les
groupes autochtones. Enfin, la condition 26 « de-
mand[ait] qu’Enbridge inclue les groupes autoch-
tones dans son programme d’éducation permanente
(y compris les exercices de sécurité civile), son pro-
gramme de liaison et ses consultations en matiere
de protection civile et d’intervention » (ibid.).

B. Appel a la Cour d’appel fédérale, 2015 CAF
222, [2016] 3 R.C.F. 96

[25] Les Chippewas de la Thames ont interjeté
appel de la décision de I’ONE a la Cour d’appel fé-
dérale, conformément au par. 22(1) de la Loi sur
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argued that the decision should be quashed, as the
NEB was “without jurisdiction to issue exemptions
and authorizations to [Enbridge] prior to the Crown
fulfilling its duty to consult and accommodate”
(para. 2).

[26] The majority of the Federal Court of Appeal
(Ryer and Webb JJ.A.) dismissed the appeal. It con-
cluded that the NEB was not required to determine,
as a condition of undertaking its mandate with re-
spect to Enbridge’s application, whether the Crown
had a duty to consult under Haida Nation v. Brit-
ish Columbia (Minister of Forests), 2004 SCC 73,
[2004] 3 S.C.R. 511, and, if so, whether the Crown
had fulfilled this duty.

[27] The majority also concluded that the NEB
did not have a duty to consult the Chippewas of the
Thames. It noted that while the NEB is required
to carry out its mandate in a manner that respects
s. 35(1) of the Constitution Act, 1982, the NEB had
adhered to this obligation by requiring Enbridge
to consult extensively with the Chippewas of the
Thames and other First Nations.

[28] Rennie J.A. dissented. He would have al-
lowed the appeal. In his view, the NEB was required
to determine whether the duty to consult had been
triggered and fulfilled. Given that the NEB is the
final decision maker for s. 58 applications, it must
have the power and duty to assess whether consul-
tation is adequate, and to refuse a s. 58 application
where consultation is inadequate.

IV. Analysis

A. Crown Conduct Triggering the Duty to Consult

[29] In the companion case to this appeal, Clyde
River, we outline the principles which apply when
an independent regulatory agency such as the NEB
is tasked with a decision that could impact Ab-
original or treaty rights. In these circumstances, the
NEB’s decision would itself be Crown conduct that

I’ONE. 1ls ont fait valoir que la décision devait étre
annulée, car « il n’entrait pas dans les pouvoirs de
I’Office d’exempter et d’autoriser [Enbridge] avant
que la Couronne ne se soit acquittée de son obliga-
tion de consulter I’appelante et de trouver des ac-
commodements » (par. 2).

[26] Les juges majoritaires de la Cour d’appel fé-
dérale (les juges Ryer et Webb) ont rejeté 1’appel.
IIs ont conclu que I’ONE n’avait pas a décider, pour
remplir son mandat en ce qui concerne la demande
d’Enbridge, si la Couronne était tenue a une obli-
gation de consulter au sens de I’arrét Nation Haida
c. Colombie-Britannique (Ministre des Foréts), 2004
CSC 73, [2004] 3 R.C.S. 511, et, le cas échéant, si la
Couronne avait satisfait a cette obligation.

[27] Les juges majoritaires ont également conclu
que I’ONE n’était pas tenu de consulter les Chippewas
de la Thames. IIs ont indiqué que, bien qu’il doive
s’acquitter de son mandat conformément aux dis-
positions du par. 35(1) de la Loi constitutionnelle
de 1982, ’ONE avait satisfait a cette obligation en
exigeant d’Enbridge qu’elle participe a des consulta-
tions approfondies avec les Chippewas de la Thames
et d’autres Premieres Nations.

[28] Le juge Rennie, dissident, aurait accueilli
I’appel. A son avis, I’ONE était tenu de détermi-
ner si I’obligation de consulter avait pris naissance
et si on y avait satisfait. Puisque I’'ONE décide en
dernier ressort des demandes fondées sur 1’art. 58, il
doit avoir le pouvoir et I’obligation de décider si une
consultation est adéquate et de refuser une demande
présentée au titre de 1’art. 58 si la consultation est
inadéquate.

IV. Analyse

A. Mesures de la Couronne donnant naissance a
l’obligation de consulter

[29] Dans le pourvoi connexe Clyde River, nous
exposons les principes applicables lorsqu’un orga-
nisme de réglementation indépendant tel que I'ONE
doit rendre une décision susceptible de porter at-
teinte a des droits ancestraux ou issus de traités.
Dans un tel cas, la décision de ’ONE constituerait
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implicates the Crown’s duty to consult (Clyde River,
at para. 29). A decision by a regulatory tribunal
would trigger the Crown’s duty to consult when the
Crown has knowledge, real or constructive, of a po-
tential or recognized Aboriginal or treaty right that
may be adversely affected by the tribunal’s decision
(Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Coun-
cil, 2010 SCC 43, [2010] 2 S.C.R. 650, at para. 31;
Clyde River, at para. 25).

[30] We do not agree with the suggestion that be-
cause the Crown, in the form of a representative of
the relevant federal department, was not a party be-
fore the NEB, there may have been no Crown con-
duct triggering the duty to consult (see C.A. reasons,
at paras. 57 and 69-70).

[31] As the respondents conceded before this
Court, the NEB’s contemplated decision on the
project’s approval would amount to Crown conduct.
When the NEB grants an exemption under s. 58 of
the NEB Act from the requirement for a certificate of
public convenience and necessity, which otherwise
would be subject to Governor in Council approval,
the NEB effectively becomes the final decision
maker on the entire application. As a statutory body
with the delegated executive responsibility to make
a decision that could adversely affect Aboriginal
and treaty rights, the NEB acted on behalf of the
Crown in approving Enbridge’s application. Because
the authorized work — the increase in flow capac-
ity and change to heavy crude — could potentially
adversely affect the Chippewas of the Thames’ as-
serted Aboriginal and treaty rights, the Crown had
an obligation to consult with respect to Enbridge’s
project application.

B. Crown Consultation Can Be Conducted

Through a Regulatory Process

[32] The Chippewas of the Thames argue that
meaningful Crown consultation cannot be carried out

en soi une mesure de la Couronne emportant pour
celle-ci une obligation de consulter (Clyde River,
par. 29). Une décision d’un tribunal administratif
donnerait naissance a 1’obligation de la Couronne
de consulter lorsque celle-ci a connaissance, concre-
tement ou par imputation, de I’existence d’un droit
ancestral ou issu d’un traité, potentiel ou reconnu,
sur lequel la décision pourrait avoir un effet préjudi-
ciable (Rio Tinto Alcan Inc. c. Conseil tribal Carrier
Sekani, 2010 CSC 43, [2010] 2 R.C.S. 650, par. 31;
Clyde River, par. 25).

[30] Nous ne partageons pas 1’opinion voulant
que, parce que la Couronne n’a pas pris part a 1’ins-
tance devant I’ONE par I’entremise d’un représen-
tant du ministere fédéral compétent, il est possible
qu’il n’y ait eu aucune de mesure de la Couronne
ayant donné naissance a I’obligation de consulter
(voir les motifs de la C.A., par. 57 et 69-70).

[31] Comme I’ont concédé les intimés devant la
Cour, la décision relative a 1’approbation du pro-
jet envisagée par I’ONE pouvait étre considérée
comme une mesure de la Couronne. Lorsque I'ONE
accorde, sous le régime de I’art. 58 de la Loi sur
I’ONE, une exemption quant a I’obligation relative
au certificat d’utilité publique dont la délivrance est
par ailleurs assujettie a I’approbation du gouverneur
en conseil, c’est effectivement 2 I"'ONE que revient
la décision définitive sur I’ensemble de la demande.
En tant qu’organisme d’origine 1égislative investi du
pouvoir délégué de rendre une décision susceptible
de porter atteinte a des droits ancestraux et issus de
traités, I"ONE agissait au nom de la Couronne lors-
qu’il a approuvé la demande d’Enbridge. Comme
les travaux autorisés — une augmentation de la ca-
pacité d’écoulement et une modification permettant
le transport de pétrole brut lourd — étaient suscep-
tibles de porter atteinte aux droits ancestraux et issus
de traités invoqués par les Chippewas de la Thames,
la Couronne avait une obligation de consulter relati-
vement a la demande d’Enbridge.

B. La consultation incombant a la Couronne peut
étre menée dans le cadre d’un processus régle-
mentaire

[32] Les Chippewas de la Thames soutiennent
qu’une véritable consultation par la Couronne ne
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wholly through a regulatory process. We disagree.
As we conclude in Clyde River, the Crown may rely
on steps taken by an administrative body to fulfill
its duty to consult (para. 30). The Crown may rely
on a regulatory agency in this way so long as the
agency possesses the statutory powers to do what
the duty to consult requires in the particular circum-
stances (Carrier Sekani, at para. 60; Clyde River, at
para. 30). However, if the agency’s statutory powers
are insufficient in the circumstances or if the agency
does not provide adequate consultation and accom-
modation, the Crown must provide further avenues
for meaningful consultation and accommodation in
order to fulfill the duty prior to project approval. Oth-
erwise, the regulatory decision made on the basis of
inadequate consultation will not satisfy constitutional
standards and should be quashed on judicial review
or appeal.

[33] The majority of the Federal Court of Appeal
in this case expressed concern that a tribunal like
the NEB might be charged with both carrying out
consultation on behalf of the Crown and then ad-
judicating on the adequacy of these consultations
(para. 66). A similar concern was expressed in Que-
bec (Attorney General) v. Canada (National Energy
Board), [1994] 1 S.C.R. 159, where, in a pre-Haida
decision, the Court held that quasi-judicial tribu-
nals like the NEB do not owe Indigenous peoples
a heightened degree of procedural fairness. The
Court reasoned that imposition of such an obliga-
tion would risk compromising the independence of
quasi-judicial bodies like the NEB (pp. 183-84).

[34] 1In our view, these concerns are answered
by recalling that while it is the Crown that owes a
constitutional obligation to consult with potentially
affected Indigenous peoples, the NEB is tasked
with making legal decisions that comply with the
Constitution. When the NEB is called on to assess
the adequacy of Crown consultation, it may con-
sider what consultative steps were provided, but

peut étre menée entierement dans le cadre d’un pro-
cessus réglementaire. Nous ne sommes pas d’accord.
Comme nous le concluons dans I’arrét Clyde River,
la Couronne peut se fonder sur les mesures prises
par un organisme administratif pour satisfaire a son
obligation de consulter (par. 30). La Couronne peut
ainsi s’en remettre a un organisme de réglementation
dans la mesure ou ce dernier dispose du pouvoir 1é-
gal de faire ce que I’obligation de consulter impose
dans les circonstances (Carrier Sekani, par. 60;
Clyde River, par. 30). Toutefois, si les pouvoirs que
la loi confére a 1’organisme sont insuffisants dans les
circonstances, ou si I’organisme ne prévoit pas des
consultations et des accommodements adéquats, la
Couronne doit prévoir d’autres avenues de consulta-
tion et d’accommodement véritables qui lui permet-
tront de satisfaire a son obligation avant que le projet
ne soit approuvé. Autrement, la décision que I’orga-
nisme de réglementation aura prise sans consultation
adéquate ne respectera pas les normes constitution-
nelles et devrait étre annulée a I’issue d’un controle
judiciaire ou d’un appel.

[33] EnI’espece, les juges majoritaires de la Cour
d’appel fédérale ont dit craindre qu’un tribunal tel
I’ONE soit tenu 2 la fois de mener des consultations
au nom de la Couronne puis de se prononcer sur
le caractere adéquat de ces consultations (par. 66).
Notre Cour a exprimé une préoccupation semblable
dans I’arrét Québec (Procureur général) c. Canada
(Office national de ’énergie), [1994] 1 R.C.S. 159,
lorsqu’elle a conclu, dans une décision antérieure
a I’arrét Haida, que les tribunaux quasi judiciaires
tel I’'ONE n’ont pas a faire preuve d’un degré plus
élevé d’équité procédurale a I’égard des peuples au-
tochtones. La Cour a expliqué que le fait d’imposer
une telle obligation pourrait porter atteinte a 1’in-
dépendance des tribunaux quasi judiciaires comme
I’ONE (p. 183-184).

[34] A notre avis, il est possible de répondre a
ces préoccupations en rappelant que, bien que ce
soit a la Couronne qu’incombe 1’obligation consti-
tutionnelle de consulter les peuples autochtones
potentiellement touchés, I’ONE est tenu de rendre
des décisions juridiques qui sont conformes a la
Constitution. Lorsqu’il est appelé a se prononcer sur
le caractere adéquat de la consultation incombant a
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its obligation to remain a neutral arbitrator does
not change. A tribunal is not compromised when it
carries out the functions Parliament has assigned to
it under its Act and issues decisions that conform
to the law and the Constitution. Regulatory agen-
cies often carry out different, overlapping functions
without giving rise to a reasonable apprehension of
bias. Indeed this may be necessary for agencies to
operate effectively and according to their intended
roles (Ocean Port Hotel Ltd. v. British Columbia
(General Manager, Liquor Control and Licens-
ing Branch), 2001 SCC 52, [2001] 2 S.C.R. 781,
at para. 41). Furthermore, the Court contemplated
this very possibility in Carrier Sekani, when it rea-
soned that tribunals may be empowered with both
the power to carry out the Crown’s duty to consult
and the ability to adjudicate on the sufficiency of
consultation (para. 58).

C. The Role of a Regulatory Tribunal When the
Crown Is Not a Party

[35] At the Federal Court of Appeal, the majority
and dissenting judges disagreed over whether the
NEB was empowered to decide whether the Crown’s
consultation was adequate in the absence of the
Crown participating in the NEB process as a party.
The disagreement stems from differing interpreta-
tions of Carrier Sekani and whether it overruled
Standing Buffalo Dakota First Nation v. Enbridge
Pipelines Inc., 2009 FCA 308, [2010] 4 F.C.R.
500. In Standing Buffalo, the Federal Court of Ap-
peal held that the NEB was not required to consider
whether the Crown’s duty to consult had been dis-
charged before approving a s. 52 pipeline applica-
tion when the Crown did not formally participate in
the NEB’s hearing process. The majority in this case
held that the principle from Standing Buffalo applied
here. Because the Crown (meaning, presumably,
a relevant federal ministry or department) had not
participated in the NEB’s hearing process, the ma-
jority reasoned that the NEB was under no obliga-
tion to consider whether the Crown’s duty to consult
had been discharged before it approved Enbridge’s
s. 58 application (para. 59). In dissent, Rennie J.A.

la Couronne, I"'ONE peut tenir compte des mesures
de consultation offertes, mais son obligation de
neutralité demeure la méme. Un tribunal respecte
sa compétence lorsqu’il exerce les fonctions que le
législateur lui a attribuées dans une loi, et que ses
décisions sont conformes a la loi et a la Constitution.
Les organismes de réglementation cumulent bien
souvent des fonctions différentes qui se chevauchent
sans susciter une crainte raisonnable de partialité. En
fait, ce cumul peut étre nécessaire en ce qu’il permet
aux organismes de remplir efficacement leur role
(Ocean Port Hotel Ltd. c. Colombie-Britannique
(General Manager, Liquor Control and Licen-
sing Branch), 2001 CSC 52, [2001] 2 R.C.S. 781,
par. 41). D’ailleurs, notre Cour a envisagé cette pos-
sibilité dans 1’arrét Carrier Sekani, lorsqu’elle a ex-
pliqué que les tribunaux administratifs peuvent &tre
investis autant du pouvoir de satisfaire a 1’obligation
de consulter qui incombe a la Couronne que de celui
de se prononcer sur le caractere suffisant des consul-
tations (par. 58).

C. Le role d’un tribunal administratif lorsque la
Couronne n’est pas une partie

[35] A la Cour d’appel fédérale, les juges majo-
ritaires et le juge dissident étaient en désaccord sur
la question de savoir si I’ONE pouvait, méme si la
Couronne n’était pas partie a la procédure devant lui,
décider si les consultations menées par cette derniere
étaient adéquates. Le désaccord découle d’interpré-
tations divergentes de 1’arrét Carrier Sekani et de la
question de savoir si cet arrét a pour effet d’écarter la
décision Premiere nation dakota de Standing Buffalo
c. Enbridge Pipelines Inc., 2009 CAF 308, [2010] 4
R.C.F. 500. Dans Standing Buffalo, la Cour d’appel
fédérale a conclu que I’ONE n’était pas tenu de se de-
mander si la Couronne avait satisfait a son obligation
de consulter avant d’approuver une demande fondée
sur P’art. 52 sollicitant la délivrance d’un certificat
relatif a un pipeline, dans les cas ou la Couronne
n’a pas officiellement participé au processus d’au-
dience de I’'ONE. Dans I’affaire qui nous occupe, les
juges majoritaires ont conclu que le principe énoncé
dans I’arrét Standing Buffalo s’appliquait a I’espece.
Etant donné que la Couronne (c’est-a-dire, présumé-
ment, un ministeére ou un organisme fédéral compé-
tent) n’avait pas participé au processus d’audience
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reasoned that Standing Buffalo had been overtaken
by this Court’s decision in Carrier Sekani. Even in
the absence of the Crown’s participation as a party
before the NEB, he held that the NEB was required
to consider the Crown’s duty to consult before ap-
proving Enbridge’s application (para. 112).

[36] We agree with Rennie J.A. that a regulatory
tribunal’s ability to assess the Crown’s duty to con-
sult does not depend on whether the government
participated in the NEB’s hearing process. If the
Crown’s duty to consult has been triggered, a deci-
sion maker may only proceed to approve a project if
Crown consultation is adequate. The Crown’s con-
stitutional obligation does not disappear when the
Crown acts to approve a project through a regulatory
body such as the NEB. It must be discharged before
the government proceeds with approval of a project
that could adversely affect Aboriginal or treaty rights
(Tsilhgot’in Nation v. British Columbia, 2014 SCC
44,12014] 2 S.C.R. 257, at para. 78).

[37] As the final decision maker on certain proj-
ects, the NEB is obliged to consider whether the
Crown’s consultation with respect to a project was
adequate if the concern is raised before it (Clyde
River, at para. 36). The responsibility to ensure the
honour of the Crown is upheld remains with the
Crown (Clyde River, at para. 22). However, admin-
istrative decision makers have both the obligation
to decide necessary questions of law raised before
them and an obligation to make their decisions
within the contours of the state’s constitutional
obligations (R. v. Conway, 2010 SCC 22, [2010] 1
S.C.R. 765, at para. 77).

de I’ONE, les juges majoritaires se sont dits d’avis
que I’ONE n’avait pas 1’obligation d’examiner si la
Couronne avait respecté son obligation de consulter
avant d’approuver la demande d’Enbridge fondée sur
I’art. 58 (par. 59). Dans sa dissidence, le juge Rennie
a estimé que I’arrét Standing Buffalo avait été écarté
par la décision de notre Cour dans Carrier Sekani. 11
a conclu que, bien que la Couronne n’ait pas parti-
cipé a la procédure devant I'ONE en tant que partie,
1’ONE était renu de prendre en compte 1’obligation
de consulter de la Couronne avant d’approuver la de-
mande d’Enbridge (par. 112).

[36] Nous sommes d’accord avec le juge Rennie
pour dire que le pouvoir d’un tribunal administratif
d’apprécier 1’obligation de consulter de la Couronne
n’est pas tributaire de la participation du gouverne-
ment aux audiences de I’ONE. Si I’obligation de
la Couronne de procéder a une consultation a pris
naissance, un décideur ne peut approuver un projet
que si cette consultation est adéquate. L’ obligation
constitutionnelle de la Couronne ne disparait pas
lorsqu’elle s’engage dans le processus d’approbation
d’un projet par I’intermédiaire d’un organisme de ré-
glementation tel ’ONE. II doit étre satisfait a cette
obligation avant que le gouvernement n’approuve
un projet susceptible d’avoir un effet préjudiciable
sur des droits ancestraux ou issus de traités (Nation
Tsilhqot’in c. Colombie-Britannique, 2014 CSC 44,
[2014] 2 R.C.S. 257, par. 78).

[37] Entant que décideur ultime en ce qui concerne
certains projets, I'ONE doit, lorsque la question est
soulevée devant lui, se demander si les consultations
par la Couronne relativement a un projet donné ont
été adéquates (Clyde River, par. 36). La responsabi-
lit€ de veiller a ce que I’honneur de la Couronne soit
préservé continue de reposer sur cette derniere (Clyde
River, par. 22). Toutefois, les décideurs administratifs
ont I’obligation de trancher les questions de droit per-
tinentes soulevées devant eux, ainsi que 1’obligation
de rendre leurs décisions dans le respect des obliga-
tions constitutionnelles de I’Etat (R. ¢. Conway, 2010
CSC 22, [2010] 1 R.C.S. 765, par. 77).
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D. Scope of the Duty to Consult

[38] The degree of consultation required depends
on the strength of the Aboriginal claim, and the seri-
ousness of the potential impact on the right (Haida,
at paras. 39 and 43-45).

[39] Relying on Carrier Sekani, the Attorney Gen-
eral of Canada asserts that the duty to consult in
this case “is limited to the [p]roject” and “does not
arise in relation to claims for past infringement such
as the construction of a pipeline under the Thames
River in 1976” (R.F., vol. 1, at para. 80).

[40] While the Chippewas of the Thames iden-
tify new impacts associated with the s. 58 applica-
tion that trigger the duty to consult and delimit its
scope, they also note that “[t]he potential adverse
impacts to [the asserted] Aboriginal rights and title
resulting from approval of Enbridge’s application
for modifications to Line 9 are cumulative and seri-
ous and could even be catastrophic in the event of
a pipeline spill” (A.F., at para. 57). Similarly, the
Mississaugas of the New Credit First Nation, an in-
tervener, argued in the hearing that, because s. 58 is
frequently applied to discrete pipeline expansion and
redevelopment projects, there are no high-level stra-
tegic discussions or consultations about the broader
impact of pipelines on the First Nations in southern
Ontario.

[41] The duty to consult is not triggered by his-
torical impacts. It is not the vehicle to address his-
torical grievances. In Carrier Sekani, this Court
explained that the Crown is required to consult on
“adverse impacts flowing from the specific Crown
proposal at issue — not [on] larger adverse impacts
of the project of which it is a part. The subject of the
consultation is the impact on the claimed rights of
the current decision under consideration” (Carrier
Sekani, at para. 53 (emphasis in original)). Carrier
Sekani also clarified that “[a]n order compelling
consultation is only appropriate where the proposed
Crown conduct, immediate or prospective, may

D. Etendue de I’obligation de consulter

[38] L’étendue de la consultation requise dépend
de la solidité de la revendication autochtone et de la
gravité de I’impact potentiel sur le droit concerné
(Haida, par. 39 et 43-45).

[39] S’appuyant sur I’arrét Carrier Sekani, la pro-
cureure générale du Canada fait valoir qu’en ’es-
pece I’obligation de consulter [TRADUCTION] « se
limite au [p]rojet » et « ne s’applique pas relative-
ment a des demandes relatives a des manquements
passés tels que la construction d’un pipeline sous la
riviere Thames en 1976 » (m.i., vol. I, par. 80).

[40] Bien qu’ils fassent état de nouveaux effets
liés a la demande fondée sur I’art. 58 qui font naitre
I’obligation de consulter et en délimitent la portée,
les Chippewas de la Thames soulignent aussi que
[TRADUCTION] « [1]es éventuels effets préjudiciables
aux droits ancestraux et au titre ancestral [invoqués]
découlant de I’approbation de la demande d’En-
bridge de modifier la canalisation 9 sont graves et
cumulatifs, et pourraient méme étre catastrophiques
advenant un déversement » (m.a., par. 57). De
méme, I’intervenante Mississaugas of the New Cre-
dit First Nation a soutenu a 1’audience que, parce
que I’art. 58 s’applique fréquemment a des projets
distincts d’agrandissement et de réaménagement de
pipelines, il n’y a pas de discussions ou consulta-
tions stratégiques de haut niveau au sujet des effets
plus larges du pipeline sur les Premieres Nations
dans le Sud de I’Ontario.

[41] Des conséquences d’ordre historique ne font
pas naitre I’obligation de consulter. Il ne s’agit pas
d’un moyen approprié de régler des griefs histo-
riques. Dans Carrier Sekani, notre Cour a expliqué
que la Couronne est tenue de mener des consulta-
tions sur les « effets préjudiciables de la mesure
précise projetée par la Couronne, a I’exclusion des
effets préjudiciables globaux du projet dont elle fait
partie. La consultation s’intéresse a I’effet de la dé-
cision actuellement considérée sur les droits reven-
diqués » (Carrier Sekani, par. 53 (en italique dans
I’original)). La Cour a également précisé dans cet ar-
rét que « [1]’ordonnance de consulter n’est indiquée
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adversely impact on established or claimed rights”
(para. 54).

[42] That said, it may be impossible to under-
stand the seriousness of the impact of a project on
s. 35 rights without considering the larger context
(J. Woodward, Native Law (loose-leaf), vol. 1, at
pp. 5-107 to 5-108). Cumulative effects of an ongo-
ing project, and historical context, may therefore in-
form the scope of the duty to consult (West Moberly
First Nations v. British Columbia (Chief Inspector of
Mines), 2011 BCCA 247, 18 B.C.L.R. (5th) 234, at
para. 117). This is not “to attempt the redress of past
wrongs. Rather, it is simply to recognize an existing
state of affairs, and to address the consequences of
what may result from” the project (West Moberly, at
para. 119).

[43] Neither the Federal Court of Appeal nor the
NEB discussed the degree of consultation required.
That said, and as we will explain below, even tak-
ing the strength of the Chippewas of the Thames’
claim and the seriousness of the potential impact on
the claimed rights at their highest, the consultation
undertaken in this case was manifestly adequate.

E. Was There Adequate Notice That the Crown
Was Relying on the NEB’s Process in This
Case?

[44] As indicated in the companion case Clyde
River, the Crown may rely on a regulatory body
such as the NEB to fulfill the duty to consult. How-
ever, where the Crown intends to do so, it should
be made clear to the affected Indigenous group that
the Crown is relying on the regulatory body’s pro-
cesses to fulfill its duty (Clyde River, at para. 23).
The Crown’s constitutional obligation requires a
meaningful consultation process that is carried out
in good faith. Obviously, notice helps ensure the
appropriate participation of Indigenous groups,
because it makes clear to them that consultation

que lorsque la mesure projetée par la Couronne,
qu’elle soit immédiate ou prospective, est suscep-
tible d’avoir un effet préjudiciable sur des droits éta-
blis ou revendiqués » (par. 54).

[42] Cela dit, il peut se révéler impossible de bien
saisir la gravité des effets d’un projet sur des droits
visés a I’art. 35 si on ne tient pas compte du contexte
plus large (J. Woodward, Native Law (feuilles mo-
biles), vol. 1, p. 5-107 a 5-108). Les effets cumulatifs
d’un projet continu ainsi que le contexte historique
peuvent donc étre pertinents pour déterminer 1’éten-
due de I’obligation de consulter (West Moberly
First Nations c. British Columbia (Chief Inspector
of Mines), 2011 BCCA 247, 18 B.C.L.R. (5th) 234,
par. 117). Il n’est pas question de [TRADUCTION]
« tenter de remédier a des manquements passés. 1l
s’agit plutdt simplement de reconnaitre une situation
existante et de remédier aux conséquences de ce qui
peut résulter » du projet (West Moberly, par. 119).

[43] Ni la Cour d’appel fédérale ni I'ONE n’ont
traité de 1’étendue de la consultation requise. Cela
étant, et comme nous 1’expliquerons ci-apres,
méme en considérant de la facon la plus favorable
aux Chippewas de la Thames la solidité de leur re-
vendication et la gravité de I’'impact potentiel sur
les droits qu’ils invoquent, la consultation menée en
I’espece a manifestement été adéquate.

E. Le fait que la Couronne s’en remettait au pro-
cessus de I’ONE a-t-il fait I’objet d’un avis suf-
fisant?

[44] Comme nous I’avons précisé dans I’arrét
connexe Clyde River, 1a Couronne peut s’en remettre
a un organisme de réglementation tel I"ONE pour
satisfaire a son obligation de consulter. Toutefois,
lorsque la Couronne entend procéder de cette facon,
il doit étre clairement indiqué au groupe autochtone
touché que la Couronne s’en remet au processus de
I’organisme de réglementation pour satisfaire a son
obligation (Clyde River, par. 23). L’ obligation consti-
tutionnelle de la Couronne exige le recours a un
processus véritable de consultation, mené de bonne
foi. De toute évidence, 1’avis contribue a garantir
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is being carried out through the regulatory body’s
processes (ibid.).

[45] In this case, the Chippewas of the Thames say
they did not receive explicit notice from the Crown
that it intended to rely on the NEB’s process to sat-
isfy the duty. In September 2013, the Chippewas
of the Thames wrote to the Prime Minister, the
Minister of Natural Resources and the Minister of
Aboriginal Affairs and Northern Development re-
questing a formal Crown consultation process in re-
lation to the project. It was not until January 2014,
after the NEB’s hearing process was complete, that
the Minister of Natural Resources responded to the
Chippewas of the Thames on behalf of the Crown
advising them that it relied on the NEB’s process.
At the hearing before this Court, the Chippewas of
the Thames conceded that the Crown may have been
entitled to rely on the NEB to carry out the duty had
they received the Minister’s letter indicating the
Crown’s reliance prior to the NEB hearing (tran-
script, at pp. 34-35). However, having not received
advance notice of the Crown’s intention to do so, the
Chippewas of the Thames maintain that consultation
could not properly be carried out by the NEB.

[46] In February 2013, the NEB contacted the
Chippewas of the Thames and 18 other Indigenous
groups to inform them of the project and of the
NEB'’s role in relation to its approval. The Indige-
nous groups were given early notice of the hearing
and were invited to participate in the NEB process.
The Chippewas of the Thames accepted the invita-
tion and appeared before the NEB as an intervener.
In this role, they were aware that the NEB was the
final decision maker under s. 58 of the NEB Act.
Moreover, as is evidenced from their letter of Sep-
tember 2013, they understood that no other Crown
entity was involved in the process for the purposes
of carrying out consultation. In our view, the cir-
cumstances of this case made it sufficiently clear to
the Chippewas of the Thames that the NEB process
was intended to constitute Crown consultation and

une participation appropriée de la part des groupes
autochtones, car il leur indique clairement que la
consultation s’effectue dans le cadre du processus
mené par I’organisme de réglementation (ibid.).

[45] En D’espece, les Chippewas de la Thames
disent ne pas avoir recu de la Couronne un avis expli-
cite indiquant qu’elle entendait satisfaire a son obli-
gation dans le cadre du processus de I’ONE. Au mois
de septembre 2013, les Chippewas de la Thames ont
écrit au premier ministre, au ministre des Ressources
naturelles et au ministre des Affaires autochtones et
du Développement du Nord pour leur demander la
mise sur pied d’un processus formel de consulta-
tion mené par la Couronne relativement au projet.
Ce n’est qu’au mois de janvier 2014, apres la fin des
audiences de l’ONE, que le ministre des Ressources
naturelles a répondu aux Chippewas de la Thames
au nom de la Couronne et les a informés que celle-ci
s’en remettait au processus de I’ONE. A I’audience
devant notre Cour, les Chippewas de 1la Thames ont
concédé que la Couronne aurait pu s’en remettre au
processus de I’ONE pour satisfaire a son obligation
s’ils avaient recu avant la tenue des audiences la
lettre du ministre les informant que la Couronne en-
tendait agir ainsi (transcription, p. 34-35). Toutefois,
comme ils n’ont pas été avisés a I’avance de I’inten-
tion de la Couronne de procéder ainsi, les Chippewas
de la Thames soutiennent que la consultation ne pou-
vait étre menée de maniere adéquate par I’ONE.

[46] En février 2013, ’ONE a communiqué avec
les Chippewas de la Thames et 18 autres groupes
autochtones pour les informer de I’existence du
projet et du role de I’ONE concernant son appro-
bation. Les groupes autochtones ont été avisés a
I’avance de la tenue des audiences et ont €t€ invités
a participer au processus de I’ONE. Les Chippewas
de la Thames ont accepté I’invitation et ils ont
comparu devant I’ONE en tant qu’intervenants. A
ce titre, ils savaient que I’ONE était le décideur ul-
time aux termes de ’art. 58 de la Loi sur I’ONE.
De plus, comme il ressort de leur lettre du mois de
septembre 2013, ils comprenaient qu’aucun autre
organisme de I’Etat ne participait au processus pour
effectuer des consultations. Selon nous, les circons-
tances indiquaient de fagcon suffisamment claire
aux Chippewas de la Thames que le processus de
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accommodation. Notwithstanding the Crown’s fail-
ure to provide timely notice, its consultation obliga-
tion was met.

F. Was the Crown’s Consultation Obligation Ful-
filled?

[47] When deep consultation is required, the duty
to consult may be satisfied if there is “the opportu-
nity to make submissions for consideration, formal
participation in the decision-making process, and
provision of written reasons to show that Aborigi-
nal concerns were considered and to reveal the im-
pact they had on the decision” (Haida, at para. 44).
As well, this Court has recognized that the Crown
may wish to “adopt dispute resolution procedures
like mediation or administrative regimes with im-
partial decision-makers” (ibid.). This list is neither
exhaustive nor mandatory. As we indicated above,
neither the NEB nor the Federal Court of Appeal
assessed the depth of consultation required in this
case. However, the Attorney General of Canada
submitted before this Court that the NEB’s statu-
tory powers were capable of satisfying the Crown’s
constitutional obligations in this case, accepting the
rights as asserted by the Chippewas of the Thames
and the potential adverse impact of a spill. With
this, we agree.

[48] As acknowledged in its reasons, the NEB, as
a quasi-judicial decision maker, is required to carry
out its responsibilities under s. 58 of the NEB Act
in a manner consistent with s. 35 of the Constitu-
tion Act, 1982. In our view, this requires it to take
the rights and interests of Indigenous groups into
consideration before it makes a final decision that
could impact them. Given the NEB’s expertise in
the supervision and approval of federally regulated
pipeline projects, the NEB is particularly well posi-
tioned to assess the risks posed by such projects to
Indigenous groups. Moreover, the NEB has broad

I’ONE constituait le processus de consultation et
d’accommodement de la Couronne. Malgré son dé-
faut de donner un avis en temps utile, la Couronne
a respecté son obligation de mener des consulta-
tions.

F.  La Couronne a-t-elle satisfait a son obligation
de consulter?

[47] Lorsqu’une consultation approfondie est
nécessaire, il peut €tre satisfait a 1’obligation de
consulter si la consultation comporte « la possibilité
de présenter des observations, la participation of-
ficielle a la prise de décisions et la présentation de
motifs montrant que les préoccupations des Autoch-
tones ont été prises en compte et précisant quelle a
été I'incidence de ces préoccupations sur la déci-
sion » (Haida, par. 44). De méme, la Cour a reconnu
que la Couronne « peut décider de recourir & un mé-
canisme de reéglement des différends comme la mé-
diation ou un régime administratif mettant en scéne
des décideurs impartiaux » (ibid.). Cette liste n’est
pas exhaustive et ne doit pas nécessairement étre
suivie dans chaque cas. Comme nous I’avons déja
mentionné, ni ’ONE ni la Cour d’appel fédérale
n’ont évalué I’ampleur des consultations qui étaient
requises en I’espece. Toutefois, la procureure géné-
rale du Canada a fait valoir devant notre Cour que,
du fait des pouvoirs que la loi confere 2 I'ONE, ce
dernier était en mesure de satisfaire aux obligations
constitutionnelles de la Couronne dans le présent
cas, en tenant pour avérés les droits invoqués par les
Chippewas de la Thames et les possibles effets pré-
judiciables d’un déversement. Nous sommes de cet
avis.

[48] Comme il I’a reconnu dans ses motifs, ’ONE
doit, en tant que décideur quasi judiciaire, s’acquit-
ter des responsabilités qui lui incombent en vertu
de ’art. 58 de la Loi sur I’ONE en conformité avec
I’art. 35 de la Loi constitutionnelle de 1982. Selon
nous, il doit en conséquence prendre en compte les
droits et les intéréts des groupes autochtones avant
de rendre une décision définitive qui pourrait avoir
une incidence sur ces droits et intéréts. Vu 1’exper-
tise qu’il possede en ce qui concerne la surveillance
et ’approbation de projets de pipeline réglementés
par le fédéral, I’'ONE est particulidrement bien placé
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jurisdiction to impose conditions on proponents to
mitigate those risks. Additionally, its ongoing regu-
latory role in the enforcement of safety measures
permits it to oversee long-term compliance with
such conditions. Therefore, we conclude that the
NEB’s statutory powers under s. 58 are capable of
satisfying the Crown’s duty to consult in this case.

[49] However, a finding that the NEB’s statutory
authority allowed for it to satisfy the duty to consult
is not determinative of whether the Crown’s consti-
tutional obligations were upheld in this case. The
Chippewas of the Thames maintain that the pro-
cess carried out by the NEB was not an adequate
substitute for Crown consultation. In particular,
the Chippewas of the Thames argue that the NEB’s
regulatory process failed to engage affected Indig-
enous groups in a “meaningful way in order for
adverse impacts to be understood and minimized”
(A.F., at para. 110). They allege that the NEB’s
process did not “apprehend or address the serious-
ness” of the potential infringement of their treaty
rights and title, nor did it “afford a genuine oppor-
tunity for accommodation by the Crown” (A.F., at
para. 113). By minimizing the rights of the affected
Indigenous groups and relying upon the proponent
to mitigate potential impacts, they allege the pro-
cess undertaken by the NEB allowed for nothing
more than “blowing off steam” (ibid.).

[50] Enbridge, on the other hand, argues not
only that the NEB was capable of satisfying the
Crown’s duty to consult but that, in fact, it did so
here. In support of its position, Enbridge points to
the Chippewas of the Thames’ early notice of, and
participation in, the NEB’s formal hearing process
as well as the NEB’s provision of written reasons.
Moreover, Enbridge submits that far from failing

pour évaluer les risques que posent des projets de
cette nature pour les groupes autochtones. De plus,
I’ONE dispose de vastes pouvoirs Ihabilitant 2 im-
poser aux promoteurs des conditions en vue d’at-
ténuer de tels risques. En outre, le r6le permanent
qu’il joue en tant qu’organisme de réglementation en
ce qui concerne I’application de mesures de sécurité
lui permet de veiller au respect a long terme de ces
conditions. Nous concluons donc que les pouvoirs
que la loi confere 2 I'ONE a I’art. 58 lui permettent
de satisfaire a 1’obligation de consulter de la Cou-
ronne en I’espece.

[49] Toutefois, la conclusion suivant laquelle les
pouvoirs conférés par la loi 2 I'ONE lui permettent
de satisfaire a I’obligation de consulter n’est pas
déterminante pour ce qui est de décider si la Cou-
ronne s’est acquittée de ses obligations constitu-
tionnelles dans la présente affaire. Les Chippewas
de la Thames soutiennent que le processus mené
par I’ONE n’a pas constitué un substitut adéquat
a des consultations menées par la Couronne. Plus
particulierement, ils plaident que le processus régle-
mentaire de ’ONE n’a pas permis aux groupes au-
tochtones de participer [TRADUCTION] « de maniere
utile pour que les effets préjudiciables soient bien
compris et réduits au minimum » (m.a., par. 110).
Ils alleguent que le processus de I’ONE n’a pas
permis de « saisir ou considérer la gravité » des at-
teintes potentielles a leur titre et a leurs droits issus
de traités, ni « constitué une véritable occasion en
vue de la prise de mesures d’accommodement par
la Couronne » (m.a., par. 113). En n’accordant pas
suffisamment d’importance aux droits des groupes
autochtones touchés et en s’en remettant au promo-
teur pour atténuer les effets potentiels du projet, ils
affirment que l’ONE, dans le cadre de son proces-
sus, a tout au plus permis aux intéressés « de se dé-
fouler » (ibid.).

[50] Enbridge plaide pour sa part que non seu-
lement 1'ONE était en mesure de satisfaire 4 1’obli-
gation de consulter de la Couronne, mais qu’il I’a
effectivement fait en 1’espece. A I’appui de sa thése,
Enbridge signale que les Chippewas de la Thames ont
été rapidement avisés du processus d’audience for-
mel de I’ONE, qu’ils y ont participé et que I’ONE a
exposé des motifs écrits. De plus, Enbridge soutient
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to afford a genuine opportunity for accommodation
by the Crown, the NEB’s process provided “effec-
tive accommodation” through the imposition of con-
ditions on Enbridge to mitigate the risk and effect
of potential spills arising from the project (R.F., at
para. 107).

[S1T In our view, the process undertaken by the
NEB in this case was sufficient to satisfy the Crown’s
duty to consult. First, we find that the NEB provided
the Chippewas of the Thames with an adequate op-
portunity to participate in the decision-making
process. Second, we find that the NEB sufficiently
assessed the potential impacts on the rights of In-
digenous groups and found that the risk of negative
consequences was minimal and could be mitigated.
Third, we agree with Enbridge that, in order to
mitigate potential risks to the rights of Indigenous
groups, the NEB provided appropriate accommo-
dation through the imposition of conditions on En-
bridge.

[52] First, unlike the Inuit in the companion case
of Clyde River, the Chippewas of the Thames were
given a sufficient opportunity to make submis-
sions to the NEB as part of its independent deci-
sion-making process (consistent with Haida, at
para. 44). Here, the NEB held an oral hearing. It
provided early notice of the hearing process to af-
fected Indigenous groups and sought their formal
participation. As mentioned above, the Chippewas
of the Thames participated as an intervener. The
NEB provided the Chippewas of the Thames with
participant funding which allowed them to prepare
and tender evidence including an expertly prepared
“preliminary” traditional land use study (C.A. rea-
sons, at para. 14). Additionally, as an intervener, the
Chippewas of the Thames were able to pose formal
information requests to Enbridge, to which they re-
ceived written responses, and to make closing oral
submissions to the NEB.

que loin d’avoir fait défaut de constituer une véritable
occasion en vue de la prise de mesures d’accommo-
dement par la Couronne, le processus de ’ONE s’est
traduit par des [TRADUCTION] « mesures d’accommo-
dement effectives » du fait qu’Enbridge s’est vue im-
poser des conditions destinées a atténuer les risques
et les effets d’éventuels déversements découlant du
projet (m.i., par. 107).

[51] A notre avis, le processus mené par I’ONE
en I’espece était suffisant pour satisfaire a 1’obliga-
tion de consulter qui incombait a la Couronne. Pre-
micrement, nous concluons que I’ONE a fourni aux
Chippewas de la Thames une possibilité adéquate de
participer au processus décisionnel. Deuxiémement,
nous estimons que I’ONE a suffisamment appré-
cié les effets potentiels du projet sur les droits des
groupes autochtones, ce qui I’a amené a conclure
que le risque d’effets préjudiciables était minime et
pouvait étre atténué. Troisicmement, nous sommes
d’accord avec Enbridge pour dire que I'ONE a pris
des mesures d’accommodement appropriées pour at-
ténuer les risques potentiels du projet sur les droits
des groupes autochtones en imposant des conditions
a Enbridge.

[52] Premiérement, contrairement aux Inuits dans
I’affaire connexe Clyde River, les Chippewas de la
Thames se sont vu offrir une possibilité suffisante
de présenter des observations 2 I’ONE dans le cadre
de son processus décisionnel indépendant (confor-
mément aux prescriptions de 1’arrét Haida, par. 44).
En I’espéce, I'ONE a tenu une audience. Il a informé
au préalable les groupes autochtones du processus et
il les a invités a y participer formellement. Comme
il a été indiqué précédemment, les Chippewas de la
Thames ont participé au processus en tant qu’inter-
venants. L’ONE leur a fourni de I’aide financiére qui
leur a permis de préparer et de présenter des éléments
de preuve, notamment une étude « préliminaire » sur
I’utilisation traditionnelle des terres réalisée par des
spécialistes (motifs de la C.A., par. 14). De plus, en
qualité d’intervenants, les Chippewas de la Thames
ont été€ en mesure de présenter de maniere formelle
a Enbridge des demandes de renseignements aux-
quelles cette derniere a répondu par écrit, et de pré-
senter de vive voix 2 I’ONE des observations finales.
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[53] Contrary to the submissions of the Chippewas
of the Thames, we do not find that the NEB mini-
mized or failed to apprehend the importance of their
asserted Aboriginal and treaty rights. Before the
NEB, the Chippewas of the Thames asserted rights
that had the potential to be impacted by the project:
(a) Aboriginal harvesting and hunting rights; (b) the
right to access and preserve sacred sites; (c) Ab-
original title to the bed of the Thames River and its
related airspace or, in the alternative, an Aboriginal
right to use the water, resources and airspace in the
bed of the Thames River; and (d) the treaty right to
the exclusive use of their reserve lands. In its written
reasons, the NEB expressly recognized these rights.
Moreover, in light of the rights asserted, the NEB
went on to consider whether affected Indigenous
groups had received adequate information regarding
the project and a proper opportunity to express their
concerns to Enbridge. It noted that the project was
to occur within Enbridge’s existing right of way on
previously disturbed land. No additional Crown land
was required. Given the scope of the project and its
location, the NEB was satisfied that all Indigenous
groups had been adequately consulted.

[54] Second, the NEB considered the potential
for negative impacts on the rights and interests of
the Chippewas of the Thames. It identified potential
consequences that could arise from either the con-
struction required for the completion of the project
or the increased risk of spill brought about by the
continued operation of Line 9.

[55] The NEB found that any potential negative
impacts on the rights and interests of the Chippewas
of the Thames from the modification of Line 9 were
minimal and could be reasonably mitigated. The
NEB found that it was unlikely that the completion
of the project would have any impact on the tradi-
tional land use rights of Indigenous groups. Given
the location of the project and its limited scope, as
well as the conditions that the NEB imposed on
Enbridge, the NEB was satisfied that the risk of

[53] Contrairement a ce qu’ont affirmé les
Chippewas de la Thames, nous n’estimons pas que
I’ONE a accordé trop peu d’importance aux droits
ancestraux et issus de traités qu’ils invoquent, ou
qu’il n’en a pas saisi I'importance. Devant I’ONE,
les Chippewas de la Thames ont fait valoir des
droits auxquels le projet était susceptible de porter
atteinte : a) des droits ancestraux de récolte et de
chasse; b) le droit d’accéder a des sites sacrés et de
préserver ces sites; ¢) le titre ancestral sur le lit et
I’espace aérien de la riviere Thames ou, subsidiai-
rement, le droit ancestral d’utiliser 1’eau, les res-
sources et I’espace aérien de la riviere Thames; et
d) le droit issu de traités d’utiliser de maniere exclu-
sive leurs terres de réserve. Dans ses motifs écrits,
I’ONE a expressément reconnu ces droits. De plus,
I’ONE s’est demandé si, compte tenu des droits in-
voqués, les groupes autochtones touchés avaient
recu des renseignements suffisants concernant le
projet et s’ils s’étaient vu offrir une possibilité ap-
propriée de faire part de leurs préoccupations a En-
bridge. Il a souligné que le projet serait réalisé sur
I’emprise existante d’Enbridge dans des secteurs
déja perturbés et qu’aucune terre publique addition-
nelle n’était requise. Etant donné I’envergure du pro-
jet et son emplacement, I’ONE s’est dit convaincu
que tous les groupes autochtones avaient été consul-
tés adéquatement.

[54] Deuxiemement, ’ONE a examiné la possibi-
lit€ que le projet ait des effets préjudiciables sur les
droits et les intéréts des Chippewas de la Thames.
11 a fait état de possibles conséquences susceptibles
de résulter des travaux de construction nécessaires
pour mener a bien le projet ou du risque accru de
déversements créé par I’exploitation continue de la
canalisation 9.

[55] L’ONE a conclu que tout effet préjudiciable
que pourrait avoir le projet sur les droits et les inté-
réts des Chippewas de la Thames en raison de la mo-
dification de la canalisation 9 était minime et pouvait
raisonnablement étre atténué. L’ONE a estimé qu’il
était peu probable que la réalisation du projet ait
quelque effet sur les droits des groupes autochtones
relatifs a I’utilisation traditionnelle des terres. Vu
I’emplacement du projet et son envergure limitée,
ainsi que les conditions qu’il a imposées a Enbridge,
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negative impact through the completion of the proj-
ect was negligible.

[56] Similarly, the NEB assessed the increased
risk of a spill or leak from Line 9 as a result of the
project. It recognized the potential negative impacts
that a spill could have on traditional land use, but
found that the risk was low and could be adequately
mitigated. Given Enbridge’s commitment to safety
and the conditions imposed upon it by the NEB, the
NEB was confident that Line 9 would be operated
in a safe manner throughout the term of the project.
The risk to the rights asserted by the Chippewas of
the Thames resulting from a potential spill or leak
was therefore minimal.

[57] Third, we do not agree with the Chippewas of
the Thames that the NEB’s process failed to provide
an opportunity for adequate accommodation. Hav-
ing enumerated the rights asserted by the Chippewas
of the Thames and other Indigenous groups, the ad-
equacy of information provided to the Indigenous
groups from Enbridge in light of those rights, and
the risks to those rights posed by the construction
and ongoing operation of Line 9, the NEB imposed
a number of accommodation measures that were de-
signed to minimize risks and respond directly to the
concerns posed by affected Indigenous groups. To
facilitate ongoing communication between Enbridge
and affected Indigenous groups regarding the proj-
ect, the NEB imposed Condition 24. This accom-
modation measure required Enbridge to continue to
consult with Indigenous groups and produce Ongo-
ing Engagement Reports which were to be provided
to the NEB. Similarly, Condition 29 required En-
bridge to file a plan for continued engagement with
persons and groups during the operation of Line 9.
Therefore, we find that the NEB carried out a mean-
ingful process of consultation including the imposi-
tion of appropriate accommodation measures where
necessary.

I’ONE s’est dit convaincu que le risque d’effets pré-
judiciables attribuable a I’achévement du projet était
négligeable.

[56] De méme, ’ONE a évalué le risque accru de
déversements ou de fuites de la canalisation 9 en rai-
son du projet. Il a reconnu les effets néfastes qu'une
fuite pourrait avoir sur I’ utilisation traditionnelle des
terres, mais il a conclu que ce risque était faible et
qu’il pouvait étre adéquatement atténué. Compte
tenu de I’engagement d’Enbridge quant a la sécu-
rité ainsi que des conditions imposées a cette der-
niere, I’ONE s’est dit confiant que la canalisation 9
serait exploitée de mani¢re sécuritaire pendant toute
la durée du projet. Le risque de préjudice aux droits
invoqués par les Chippewas de la Thames en rai-
son d’une fuite ou d’un déversement était en consé-
quence minime.

[57] Troisiemement, nous ne pouvons souscrire a
la these des Chippewas de la Thames voulant qu’ils
n’aient pas eu la possibilité d’obtenir des mesures
d’accommodement adéquates dans le cadre du pro-
cessus de I’'ONE. Aprés avoir fait état des droits in-
voqués par les Chippewas de la Thames et d’autres
groupes autochtones, du caractere adéquat des
renseignements fournis aux groupes autochtones
par Enbridge eu égard a ces droits, ainsi que des
risques que posaient la construction et 1’exploita-
tion de la canalisation 9, ’ONE a imposé plusieurs
mesures d’accommodement visant a réduire les
risques au minimum et a répondre directement aux
préoccupations des groupes autochtones touchés
par le projet. Pour faciliter les communications
entre Enbridge et les groupes autochtones touchés
concernant le projet, ’ONE a imposé a Enbridge la
condition 24. Cette mesure d’accommodement exi-
geait qu’Enbridge continue de consulter les groupes
autochtones et dépose aupres de I’ONE des rap-
ports d’engagement permanent. De méme, la condi-
tion 29 exigeait qu’Enbridge dépose un plan de
consultation continue des personnes et des groupes
tout au long de I’exploitation de la canalisation 9.
Par conséquent, nous concluons que I’ONE a mené
un véritable processus de consultation, notamment
en imposant au besoin des mesures d’accommode-
ment appropriées.
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[58] Nonetheless, the Chippewas of the Thames
argue that any putative consultation that occurred
in this case was inadequate as the NEB “focused on
balancing multiple interests” which resulted in the
Chippewas of the Thames’ “Aboriginal and treaty
rights [being] weighed by the Board against a num-
ber of economic and public interest factors” (A.F.,
at paras. 95 and 104). This, the Chippewas of the
Thames assert, is an inadequate means by which to
assess Aboriginal and treaty rights that are constitu-
tionally guaranteed by s. 35 of the Constitution Act,
1982.

[59] In Carrier Sekani, this Court recognized that
“[t]he constitutional dimension of the duty to con-
sult gives rise to a special public interest” which
surpasses economic concerns (para. 70). A deci-
sion to authorize a project cannot be in the public
interest if the Crown’s duty to consult has not been
met (Clyde River, at para. 40; Carrier Sekani, at
para. 70). Nevertheless, this does not mean that the
interests of Indigenous groups cannot be balanced
with other interests at the accommodation stage.
Indeed, it is for this reason that the duty to consult
does not provide Indigenous groups with a “veto”
over final Crown decisions (Haida, at para. 48).
Rather, proper accommodation “stress[es] the need
to balance competing societal interests with Ab-
original and treaty rights” (Haida, at para. 50).

[60] Here, the NEB recognized that the impact
of the project on the rights and interests of the
Chippewas of the Thames was likely to be minimal.
Nonetheless, it imposed conditions on Enbridge
to accommodate the interests of the Chippewas
of the Thames and to ensure ongoing consultation
between the proponent and Indigenous groups.
The Chippewas of the Thames are not entitled to
a one-sided process, but rather, a cooperative one
with a view towards reconciliation. Balance and
compromise are inherent in that process (Haida, at
para. 50).

[58] Quoi qu’il en soit, les Chippewas de la
Thames plaident que toute soi-disant consultation
ayant eu lieu en I’espece était inadéquate étant donné
que I’ONE [TRADUCTION] « s’est employé a soupe-
ser des intéréts multiples », de sorte que « I’Office a
soupesé les droits ancestraux et issus de traités [des
Chippewas de la Thames] au regard de nombreux
facteurs économiques et d’intérét public » (m.a.,
par. 95 et 104). Cette facon de faire, de prétendre les
Chippewas de la Thames, ne constitue pas une mé-
thode adéquate pour évaluer des droits ancestraux et
issus de traités garantis par I’art. 35 de la Loi constitu-
tionnelle de 1982.

[59] Dans Carrier Sekani, 1a Cour a reconnu que
« [1]"aspect constitutionnel de 1’obligation de consul-
ter fait naitre un intérét public spécial » qui I’emporte
sur des préoccupations d’ordre économique (par. 70).
Une décision autorisant un projet ne saurait servir
I’intérét public s’il n’a pas ét€ satisfait a I’obligation
de consulter de la Couronne (Clyde River, par. 40;
Carrier Sekani, par. 70). Toutefois, cela ne signi-
fie pas que les intéréts des groupes autochtones ne
peuvent étre soupesés avec d’autres intéréts a 1’étape
des accommodements. C’est d’ailleurs pour cette rai-
son que I’obligation de consulter n’a pas pour effet
de créer en faveur des groupes autochtones un droit
de « veto » sur les décisions finales de la Couronne
(Haida, par. 48). Des accommodements convenables
reposent plutdt « sur la nécessité d’établir un équi-
libre entre des intéréts sociétaux opposés et les droits
ancestraux et issus de traités des Autochtones »
(Haida, par. 50).

[60] En I’espece, I’'ONE a reconnu que les effets
du projet sur les droits et les intéréts des Chippewas
de la Thames seraient vraisemblablement minimes.
Il a néanmoins imposé des conditions a Enbridge
pour accommoder les intéréts des Chippewas de la
Thames et pour faire en sorte que les consultations
se poursuivent entre le promoteur et les groupes
autochtones. Les Chippewas de la Thames n’ont
pas droit a un processus unilatéral, mais plutdt a un
processus coopératif visant a favoriser la réconci-
liation. La mise en équilibre et le compromis font
partie intégrante de ce processus (Haida, par. 50).
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G. Were the NEB’s Reasons Sufficient?

[61] Finally, in the hearing before us, the
Chippewas of the Thames raised the issue of the
adequacy of the NEB’s reasons regarding consulta-
tion with Indigenous groups. The Chippewas of the
Thames asserted that the NEB’s process could not
have constituted consultation in part because of the
NEB’s failure to engage in a Haida-style analysis.
In particular, the NEB did not identify the strength
of the asserted Aboriginal and treaty rights, nor did
it identify the depth of consultation required in re-
lation to each Indigenous group. As a consequence,
the Chippewas of the Thames submit that the NEB
could not have fulfilled the Crown’s duty to consult.

[62] In Haida, this Court found that where deep
consultation is required, written reasons will often
be necessary to permit Indigenous groups to deter-
mine whether their concerns were adequately con-
sidered and addressed (para. 44). In Clyde River,
we note that written reasons foster reconciliation
(para. 41). Where Aboriginal and treaty rights are
asserted, the provision of reasons denotes respect
(Kainaiwa/Blood Tribe v. Alberta (Energy), 2017
ABQB 107, at para. 117 (CanLII)) and encourages
proper decision making (Baker v. Canada (Minister
of Citizenship and Immigration), [1999] 2 S.C.R.
817, at para. 39).

[63] We agree with the Chippewas of the Thames
that this case required the NEB to provide written
reasons. Additionally, as we recognized in the com-
panion case Clyde River, where affected Indigenous
peoples have squarely raised concerns about Crown
consultation with the NEB, the NEB must usually
provide written reasons (Clyde River, at para. 41).
However, this requirement does not necessitate a
formulaic “Haida analysis” in all circumstances
(para. 42). Instead, where deep consultation is re-
quired and the issue of Crown consultation is raised
with the NEB, the NEB will be obliged to “explain
how it considered and addressed” Indigenous con-
cerns (ibid.). What is necessary is an indication that

G. Les motifs exposés par I’ONE sont-ils suf-
fisants?

[61] Enfin, a I’audience devant nous, les
Chippewas de la Thames ont soulevé la question du
caractere suffisant des motifs exposés par I'ONE
sur les consultations avec les groupes autochtones,
affirmant que le processus de I’ONE ne pouvait
avoir constitué une consultation, notamment parce
que I’ONE n’a pas procédé a une analyse de type
Haida. Plus particulierement, I’ONE n’a pas dé-
terminé la solidité des droits ancestraux et issus de
traités invoqués ni I’ampleur des consultations né-
cessaires aupres de chacun des groupes autochtones.
En conséquence, les Chippewas de la Thames sou-
tiennent que I'ONE ne peut avoir satisfait 2 I’obliga-
tion de consulter incombant a la Couronne.

[62] Dans I’arrét Haida, notre Cour a conclu que,
dans les cas ou des consultations approfondies sont
requises, des motifs écrits sont souvent nécessaires
pour permettre aux groupes autochtones de consta-
ter si on a adéquatement considéré leurs préoccu-
pations et répondu a celles-ci (par. 44). Dans Clyde
River, nous faisons remarquer que des motifs écrits
favorisent la réconciliation (par. 41). Lorsque des
droits ancestraux ou issus de traités sont invoqués,
la rédaction de motifs écrits dénote le respect (Kai-
naiwa/Blood Tribe c. Alberta (Energy), 2017 ABQB
107, par. 117 (CanLII)) et favorise une meilleure
prise de décision (Baker c. Canada (Ministre de la
Citoyenneté et de I’Immigration), [1999] 2 R.C.S.
817, par. 39).

[63] A Iinstar des Chippewas de la Thames, nous
sommes d’avis que la présente affaire requérait que
I’ONE expose des motifs écrits. De plus, comme
nous le reconnaissons dans le pourvoi connexe Clyde
River, lorsque des groupes autochtones touchés
souldvent directement devant I’ONE des préoccu-
pations concernant les consultations incombant a
la Couronne, I’ONE doit habituellement motiver sa
décision par écrit (Clyde River, par. 41). Toutefois,
cette exigence n’oblige pas dans tous les cas a procé-
der mécaniquement a I’« analyse requise par 1’arrét
Haida » (par. 42). Lorsqu’une consultation approfon-
die est requise et que la question de la consultation
menée par la Couronne est soulevée devant I’ONE,
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the NEB took the asserted Aboriginal and treaty
rights into consideration and accommodated them
where appropriate.

[64] In our view, the NEB’s written reasons are
sufficient to satisfy the Crown’s obligation. It is no-
table that, unlike the NEB’s reasons in the compan-
ion case Clyde River, the discussion of Aboriginal
consultation in this case was not subsumed within an
environmental assessment. The NEB reviewed the
written and oral evidence of numerous Indigenous
interveners and identified, in writing, the rights and
interests at stake. It assessed the risks that the proj-
ect posed to those rights and interests and concluded
that the risks were minimal. Nonetheless, it provided
written and binding conditions of accommodation to
adequately address the potential for negative impacts
on the asserted rights from the approval and comple-
tion of the project.

[65] For these reasons, we reject the Chippewas
of the Thames’ assertion that the NEB’s reasons
were insufficient to satisfy the Crown’s duty to con-
sult.

V. Conclusion

[66] We are of the view that the Crown’s duty to
consult was met. Accordingly, we would dismiss
this appeal with costs to Enbridge.

Appeal dismissed with costs to Enbridge Pipe-
lines Inc.

Solicitors for the appellant: Nahwegahbow,
Corbiere, Rama, Ontario.

Solicitors for the respondent Enbridge Pipelines
Inc.: Dentons Canada, Calgary; Enbridge Law De-
partment, Calgary.

ce dernier devra « expliquer de quelle maniere il a
considéré » les préoccupations autochtones « et il
en a tenu compte » (ibid.). Ce qu’il faut, c’est que
1’ONE indique qu’il a pris en considération les droits
ancestraux et issus de traités invoqués et qu’il a pris
des accommodements a leur égard lorsqu’il conve-
nait de le faire.

[64] A notre avis, les motifs écrits exposés par
I’ONE sont suffisants et permettent de satisfaire
a I’obligation de la Couronne. Il convient de sou-
ligner que, contrairement aux motifs de I’ONE
dans 1’affaire connexe Clyde River, I’analyse de la
consultation menée aupres des Autochtones dans le
présent cas n’était pas intégrée dans une évaluation
environnementale. En I’espece, I’ONE a examiné
les éléments de preuve présentés par écrit et de vive
voix par de nombreux intervenants autochtones et il
a identifié, par écrit, les droits et intéréts en jeu. Il
a apprécié les risques que le projet posait a I’égard
de ces droits et intéréts et conclu qu’ils étaient mi-
nimes. Néanmoins, il a imposé par écrit, sous forme
de conditions contraignantes, des mesures d’accom-
modement en vue de remédier adéquatement a la
possibilité d’effets préjudiciables sur les droits invo-
qués par suite de I’approbation et de la réalisation du
projet.

[65] Pour ces raisons, nous rejetons 1’argument
des Chippewas de la Thames selon lequel les motifs
exposés par I'ONE sont insuffisants pour satisfaire &
I’obligation de consulter incombant a la Couronne.

V. Conclusion

[66] Nous sommes d’avis qu’il a été satisfait a
I’obligation de consulter incombant a la Couronne.
En conséquence, nous rejetterions le pourvoi, avec
dépens en faveur d’Enbridge.

Pourvoi rejeté avec dépens en faveur de Pipe-
lines Enbridge inc.

Procureurs de ’appelante : Nahwegahbow,
Corbiere, Rama, Ontario.

Procureurs de l’intimée Pipelines Enbridge
inc. : Dentons Canada, Calgary; Enbridge Law De-
partment, Calgary.
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Crown can rely on Board’s process to fulfill its duty —
Role of Board in considering Crown consultation before
approval of project — Whether consultation was adequate
in this case — Canada Oil and Gas Operations Act,
R.S.C. 1985, c. O-7, 5. 5(1)(D).

The National Energy Board (NEB), a federal admin-
istrative tribunal and regulatory agency, is the final deci-
sion maker for issuing authorizations for activities such as
exploration and drilling for the production of oil and gas
in certain designated areas. The proponents applied to the
NEB to conduct offshore seismic testing for oil and gas
in Nunavut. The proposed testing could negatively affect
the treaty rights of the Inuit of Clyde River, who opposed
the seismic testing, alleging that the duty to consult had
not been fulfilled in relation to it. The NEB granted the
requested authorization. It concluded that the proponents
made sufficient efforts to consult with Aboriginal groups
and that Aboriginal groups had an adequate opportunity to
participate in the NEB’s process. The NEB also concluded
that the testing was unlikely to cause significant adverse
environmental effects. Clyde River applied for judicial re-
view of the NEB’s decision. The Federal Court of Appeal
found that while the duty to consult had been triggered,
the Crown was entitled to rely on the NEB to undertake
such consultation, and the Crown’s duty to consult had
been satisfied in this case by the NEB’s process.

Held: The appeal should be allowed and the NEB’s
authorization quashed.

The NEB’s approval process, in this case, triggered the
duty to consult. Crown conduct which would trigger the
duty to consult is not restricted to the exercise by or on
behalf of the Crown of statutory powers or of the royal
prerogative, nor is it limited to decisions that have an im-
mediate impact on lands and resources. The NEB is not,
strictly speaking, “the Crown” or an agent of the Crown.
However, it acts on behalf of the Crown when making
a final decision on a project application. In this context,
the NEB is the vehicle through which the Crown acts. It
therefore does not matter whether the final decision maker
is Cabinet or the NEB. In either case, the decision consti-
tutes Crown action that may trigger the duty to consult.

Projet autorisé par I’Office national de I’énergie — Le
processus d’approbation de 1’Office a-t-il donné nais-
sance a ’obligation de consulter de la Couronne? — La
Couronne peut-elle s’en remettre au processus de I’ Of-
fice pour satisfaire a son obligation? — Réle de I’ Office
dans ’appréciation de la consultation incombant a la
Couronne avant I’approbation d’un projet — La consul-
tation a-t-elle été adéquate en ’espéce? — Loi sur les
opérations pétrolieres au Canada, L.R.C. 1985, c. O-7,
art. 5(1)b).

L’ Office national de I’énergie (ONE), tribunal admi-
nistratif fédéral et organisme de réglementation, prend
en dernier ressort la décision d’autoriser ou non des ac-
tivités telles la recherche et I’exploitation des ressources
pétrolieres et gazieres dans certains endroits désignés. Les
promoteurs ont demandé 2 I’ONE I’ autorisation de mener
des essais sismiques extracotiers li€s aux ressources pétro-
lieres et gazieres au Nunavut. Les essais proposés pour-
raient avoir des incidences négatives sur les droits issus de
traités des Inuits de Clyde River, qui se sont opposés aux
essais sismiques, affirmant qu’il n’avait pas €té satisfait a
I’obligation de consultation en ce qui a trait a ces essais.
L’ONE a accordé I’autorisation demandée. Il a conclu que
les promoteurs avaient déployé suffisamment d’efforts
pour consulter les groupes autochtones et que ces groupes
avaient eu une possibilité adéquate de participer au pro-
cessus d’évaluation environnementale de ’ONE. L’ONE a
également conclu que les essais n’étaient pas susceptibles
de causer des effets environnementaux négatifs et impor-
tants. Clyde River a demandé le contrdle judiciaire de la
décision de I’'ONE. La Cour d’appel fédérale a jugé que
I’obligation de consulter avait pris naissance, mais que la
Couronne pouvait s’en remettre 2 1I"ONE pour que celui-ci
procéde a la consultation, et que le processus de I'ONE
avait permis de satisfaire a 1’obligation de consulter de la
Couronne en I’espece.

Arrét : Le pourvoi est accueilli et 1’autorisation de
I’ONE est annulée.

Dans la présente affaire, le processus d’approbation de
I’ONE a donné naissance 2 I’obligation de consulter. Les
mesures de la Couronne susceptibles de donner naissance
a ’obligation de consulter ne se limitent pas a 1’exercice,
par la Couronne ou en son nom, de la prérogative royale
ou de pouvoirs conférés par la loi, et ne se limitent pas
non plus aux décisions qui ont une incidence immédiate
sur les terres et les ressources. L’ONE n’est pas, & propre-
ment parler, « la Couronne » ou un mandataire de la Cou-
ronne. Cependant, il agit pour le compte de la Couronne
lorsqu’il prend une décision définitive a I’égard d’une de-
mande de projet. Dans ce contexte, I’ONE est le moyen
par lequel la Couronne agit. Par conséquent, il importe
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The substance of the duty does not change when a regula-
tory agency holds final decision-making authority.

It is open to legislatures to empower regulatory bodies
to play a role in fulfilling the Crown’s duty to consult.
While the Crown always holds ultimate responsibility for
ensuring consultation is adequate, it may rely on steps
undertaken by a regulatory agency to fulfill its duty to
consult. Where the regulatory process being relied upon
does not achieve adequate consultation or accommoda-
tion, the Crown must take further measures. Also, where
the Crown relies on the processes of a regulatory body
to fulfill its duty in whole or in part, it should be made
clear to affected Indigenous groups that the Crown is
so relying. The NEB has the procedural powers neces-
sary to implement consultation, and the remedial powers
to, where necessary, accommodate affected Aboriginal
claims, or Aboriginal and treaty rights. Its process can
therefore be relied on by the Crown to completely or par-
tially fulfill the Crown’s duty to consult.

The NEB has broad powers to hear and determine all
relevant matters of fact and law, and its decisions must
conform to s. 35(1) the Constitution Act, 1982. It fol-
lows that the NEB can determine whether the Crown’s
duty has been fulfilled. The public interest and the duty
to consult do not operate in conflict here. The duty to
consult, being a constitutional imperative, gives rise
to a special public interest that supersedes other con-
cerns typically considered by tribunals tasked with as-
sessing the public interest. A project authorization that
breaches the constitutionally protected rights of Indig-
enous peoples cannot serve the public interest. When af-
fected Indigenous groups have squarely raised concerns
about Crown consultation with the NEB, the NEB must
usually address those concerns in reasons. The degree
of consideration that is appropriate will depend on the
circumstances of each case. Above all, any decision af-
fecting Aboriginal or treaty rights made on the basis of
inadequate consultation will not be in compliance with
the duty to consult. Where the Crown’s duty to consult
remains unfulfilled, the NEB must withhold project

peu que le décideur ultime soit le Cabinet ou I’ONE.
Dans les deux cas, la décision constitue une mesure de
la Couronne qui peut donner naissance a 1’obligation de
consulter. La substance de cette obligation ne change pas
lorsqu’un organisme de réglementation détient le pouvoir
de prendre la décision définitive.

11 est loisible aux législateurs d’habiliter des orga-
nismes de réglementation a contribuer a la réalisation de
I’obligation de consulter de la Couronne. Bien que ce soit
toujours a la Couronne qu’incombe la responsabilité ul-
time de veiller au caractere adéquat de la consultation, elle
peut s’en remettre aux mesures prises par un organisme de
réglementation pour satisfaire a son obligation de consul-
ter. Lorsque le processus réglementaire auquel s’en remet
la Couronne ne lui permet pas de satisfaire adéquatement
a son obligation de consulter ou d’accommoder, elle doit
prendre des mesures supplémentaires pour ce faire. De
plus, lorsque la Couronne s’en remet aux processus d’un
organisme de réglementation pour satisfaire en tout ou en
partie a son obligation, il doit étre clairement indiqué aux
groupes autochtones touchés que la Couronne s’en remet
2 un tel processus. L”ONE dispose des pouvoirs procédu-
raux nécessaires pour mener des consultations, ainsi que
des pouvoirs de réparation lui permettant de prendre, au
besoin, des mesures d’accommodement a 1’égard des re-
vendications autochtones ou des droits ancestraux ou issus
de traités touchés. La Couronne peut donc s’en remettre
au processus de I'ONE pour satisfaire, en tout ou en par-
tie, a I’obligation de consulter qui lui incombe.

L’'ONE dispose de vastes pouvoirs 1’autorisant a en-
tendre et a trancher toute question pertinente de droit et
de fait, et ses décisions doivent respecter le par. 35(1) de
la Loi constitutionnelle de 1982. Par conséquent, I’ONE
peut décider s’il a été satisfait a 1’obligation de consulter
de la Couronne. L’intérét public et I’obligation de consul-
ter ne sont pas incompatibles en I’espece. En tant qu’im-
pératif constitutionnel, 1’obligation de consulter fait naitre
un intérét public spécial, qui I’emporte sur les autres
préoccupations dont tiennent habituellement compte
les tribunaux administratifs appelés a évaluer I’intérét
public. Lorsque I’autorisation accordée a 1’égard d’un
projet viole les droits constitutionnels des peuples autoch-
tones, cette autorisation ne saurait servir 1’intérét public.
Lorsque les groupes autochtones touchés soulévent direc-
tement aupres de I’ONE des préoccupations concernant
la consultation qui a été menée par la Couronne, I'ONE
doit habituellement traiter de ces préoccupations dans
des motifs. L’étendue de 1’analyse qui conviendra variera
selon les circonstances propres a chaque cas. Par-dessus
tout, toute décision touchant des droits ancestraux ou issus
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approval. Where the NEB fails to do so, its approval de-
cision should be quashed on judicial review.

While the Crown may rely on the NEB’s process to
fulfill its duty to consult, the consultation and accommo-
dation efforts in this case were inadequate and fell short
in several respects. First, the inquiry was misdirected.
The consultative inquiry is not properly into environmen-
tal effects per se. Rather, it inquires into the impact on
the right itself. No consideration was given in the NEB’s
environmental assessment to the source of the Inuit’s
treaty rights, nor to the impact of the proposed testing
on those rights. Second, although the Crown relies on the
processes of the NEB as fulfilling its duty to consult, that
was not made clear to the Inuit. Finally, and most impor-
tantly, the process provided by the NEB did not fulfill the
Crown’s duty to conduct the deep consultation that was
required here. Limited opportunities for participation and
consultation were made available. There were no oral
hearings and there was no participant funding. While
these procedural safeguards are not always necessary,
their absence in this case significantly impaired the qual-
ity of consultation. As well, the proponents eventually
responded to questions raised during the environmental
assessment process in the form of a practically inacces-
sible document months after the questions were asked.
There was no mutual understanding on the core issues
— the potential impact on treaty rights, and possible ac-
commodations. As well, the changes made to the project
as a result of consultation were insignificant concessions
in light of the potential impairment of the Inuit’s treaty
rights. Therefore, the Crown breached its duty to consult
in respect of the proposed testing.
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The judgment of the Court was delivered by

KARAKATSANIS AND BROWN JJ. —

I. Introduction

[1] This Court has on several occasions affirmed
the role of the duty to consult in fostering reconcili-
ation between Canada’s Indigenous peoples and the
Crown. In this appeal, and its companion Chippewas
of the Thames First Nation v. Enbridge Pipelines
Inc., 2017 SCC 41, [2017] 1 S.C.R. 1099, we con-
sider the Crown’s duty to consult with Indigenous
peoples before an independent regulatory agency
authorizes a project which could impact upon their
rights. The Court’s jurisprudence shows that the sub-
stance of the duty does not change when a regula-
tory agency holds final decision-making authority in
respect of a project. While the Crown always owes
the duty to consult, regulatory processes can par-
tially or completely fulfill this duty.

[2] The Hamlet of Clyde River lies on the north-
east coast of Baffin Island, in Nunavut. The commu-
nity is situated on a flood plain between Patricia Bay
and the Arctic Cordillera. Most residents of Clyde
River are Inuit, who rely on marine mammals for
food and for their economic, cultural, and spiritual
well-being. They have harvested marine mammals
for generations. The bowhead whale, the narwhal,
the ringed, bearded, and harp seals, and the polar
bear are of particular importance to them. Under the
Nunavut Land Claims Agreement (1993), the Inuit of
Clyde River ceded all Aboriginal claims, rights, title,
and interests in the Nunavut Settlement Area, in-
cluding Clyde River, in exchange for defined treaty
rights, including the right to harvest marine mam-
mals.

Maxime Faille, Jaimie Lickers et Guy Régimbald,
pour I’intervenant Chiefs of Ontario.

Version francaise du jugement de la Cour rendu
par

LES JUGES KARAKATSANIS ET BROWN —

I. Introduction

[1] A plusieurs reprises, la Cour a confirmé la
place que tient 1’obligation de consultation de la
Couronne lorsqu’il s’agit de favoriser la réconcilia-
tion entre les peuples autochtones du Canada et la
Couronne. Dans le présent pourvoi, ainsi que dans
le pourvoi connexe Chippewas of the Thames First
Nation c. Pipelines Enbridge inc., 2017 SCC 41,
[2017] 1 R.C.S. 1099, nous examinons 1’obligation
de la Couronne de consulter les peuples autochtones
avant qu’un organisme de réglementation indépen-
dant n’autorise un projet susceptible d’avoir des
incidences sur leurs droits. Selon la jurisprudence
de notre Cour, la substance de cette obligation ne
change pas lorsqu’un organisme de réglementation
détient le pouvoir de prendre la décision définitive a
I’égard d’un projet. Bien que la Couronne soit tou-
jours tenue de consulter, elle peut satisfaire partiel-
lement ou totalement a cette obligation dans le cadre
du processus de réglementation.

[2] Le hameau de Clyde River est situé sur la cote
nord-est de 1’ile de Baffin, au Nunavut. La commu-
nauté se trouve dans une plaine inondable entre la
Baie Patricia et la cordillere arctique. La plupart des
résidents sont des Inuits et ils comptent sur les mam-
mifeéres marins pour se nourrir et assurer leur bien-
étre économique, culturel et spirituel. Ils récoltent
les mammiferes marins depuis des générations. Ils
accordent une importance particuliere a la baleine
boréale, au narval, au phoque annelé, au phoque
barbu, au phoque du Groenland et a I’ours polaire.
Aux termes de I’Accord sur les revendications ter-
ritoriales du Nunavut (1993), les Inuits de Clyde
River ont cédé I’ensemble de leurs revendications,
droits, titres et intéréts ancestraux dans la région
du Nunavut, qui comprend Clyde River, contre des
droits définis par traité, notamment le droit de récol-
ter des mammiferes marins.
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[3] 1In 2011, the respondents TGS-NOPEC Geo-
physical Company ASA, Multi Klient Invest As
and Petroleum Geo-Services Inc. (the proponents)
applied to the National Energy Board (NEB) to
conduct offshore seismic testing for oil and gas
resources. It is undisputed that this testing could
negatively affect the harvesting rights of the Inuit of
Clyde River. After a period of consultation among
the project proponents, the NEB, and affected Inuit
communities, the NEB granted the requested autho-
rization.

[4] While the Crown may rely on the NEB’s pro-
cess to fulfill its duty to consult, considering the im-
portance of the established treaty rights at stake and
the potential impact of the seismic testing on those
rights, we agree with the appellants that the consul-
tation and accommodation efforts in this case were
inadequate. For the reasons set out below, we would
therefore allow the appeal and quash the NEB’s au-
thorization.

II. Background

A. Legislative Framework

[5] The Canada Oil and Gas Operations Act,
R.S.C. 1985, c. O-7 (COGOA), aims, in part, to
promote responsible exploration for and exploita-
tion of oil and gas resources (s. 2.1). It applies to
exploration and drilling for the production, conser-
vation, processing, and transportation of oil and gas
in certain designated areas, including Nunavut (s. 3).
Engaging in such activities is prohibited without an
operating licence under s. 5(1)(a) or an authorization
under s. 5(1)(b).

[6] The NEB is a federal administrative tribunal
and regulatory agency established by the National
Energy Board Act, R.S.C. 1985, c. N-7 (NEB Act).
In this case, it is the final decision maker for issuing
an authorization under s. 5(1)(b) of COGOA. The
NEB has broad discretion to impose requirements
for authorization under s. 5(4), and can ask parties to

[3] En 2011, les intimées TGS-NOPEC Geo-
physical Company ASA, Multi Klient Invest As et
Petroleum Geo-Services Inc. (les promoteurs) ont
demandé a 1’Office national de 1’énergie (ONE)
I’autorisation de mener des essais sismiques extraco-
tiers liés aux ressources pétrolieres et gazieres. Nul
ne conteste que ces essais pourraient avoir des inci-
dences négatives sur les droits de récolte des Inuits
de Clyde River. Apres une période de consultation
entre les promoteurs du projet, I’ONE et les commu-
nautés inuites touchées, I'ONE a accordé I’ autorisa-
tion demandée.

[4] Bien que la Couronne puisse s’en remettre au
processus mené par I'ONE pour satisfaire 2 son obli-
gation de consulter, vu I’importance des droits issus
de traités reconnus en jeu et I'incidence que les essais
sismiques pourraient avoir sur ces droits, a I’instar
des appelants nous estimons que les efforts de consul-
tation et d’accommodement en 1’espece ont ét€ inadé-
quats. Pour les motifs qui suivent, nous sommes donc
d’avis d’accueillir le pourvoi et d’annuler 1’autorisa-
tion de ’ONE.

II. Contexte
A. Cadpre législatif

[5] La Loi sur les opérations pétrolieres au Ca-
nada, L.R.C. 1985, c. O-7 (LOPC), vise en partie a
promouvoir la recherche et 1’exploitation respon-
sables des ressources pétrolieres et gazieres (art. 2.1).
Elle s’applique a la recherche, notamment par forage,
a la production, a la rationalisation de I’exploitation, a
la transformation et au transport du pétrole et du gaz
dans certains endroits désignés, notamment au Nuna-
vut (art. 3). II est interdit de se livrer a de telles acti-
vités sans avoir obtenu le permis de travaux prévu a
I’al. 5(1)a) ou I’autorisation prévue a I’al. 5(1)b).

[6] L’ONE est un tribunal administratif fédé-
ral et un organisme de réglementation établi par la
Loi sur I’Office national de I’énergie, L.R.C. 1985,
¢. N-7 (Loi sur I’ONE). En I’espéce, c’est lui qui
prend en dernier ressort la décision d’accorder ou
non ’autorisation prévue a I’al. 5(1)b) de la LOPC.
L’ONE est investi d’un large pouvoir discrétionnaire
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provide any information it deems necessary to com-
ply with its statutory mandate (s. 5.31).

B. The Seismic Testing Authorization

[71 In May 2011, the proponents applied to the
NEB for an authorization under s. 5(1)(b) of COGOA
to conduct seismic testing in Baffin Bay and Davis
Strait, adjacent to the area where the Inuit have treaty
rights to harvest marine mammals. The proposed
testing contemplated towing airguns by ship through
a project area. These airguns produce underwater
sound waves, which are intended to find and measure
underwater geological resources such as petroleum.
The testing was to run from July through November,
for five successive years.

[8] The NEB launched an environmental assess-
ment of the project.!

[9] Clyde River opposed the seismic testing, and
filed a petition against it with the NEB in May 2011.
In 2012, the proponents responded to requests for
further information from the NEB. They held meet-
ings in communities that would be affected by the
testing, including Clyde River.

[10] In April and May 2013, the NEB held meet-
ings in Pond Inlet, Clyde River, Qikiqtarjuaq, and
Iqaluit to collect comments from the public on the
project. Representatives of the proponents attended
these meetings. Community members asked basic
questions about the effects of the survey on marine
mammals in the region, but the proponents were
unable to answer many of them. For example, in

! This assessment was initially required under the Canadian En-

vironmental Assessment Act, S.C. 1992, c. 37. Since its repeal
and replacement by the Canadian Environmental Assessment
Act, 2012, S.C. 2012, ¢. 19, s. 52, the NEB has continued to
conduct environmental assessments in relation to proposed
projects, taking the position that it is still empowered to do so
under COGOA.

qui I’habilite a assortir de conditions, en vertu du
par. 5(4), les autorisations qu’il délivre, et il peut de-
mander aux parties tout renseignement qu’il juge né-
cessaire pour s’acquitter du mandat que lui confere
la loi (art. 5.31).

B. L’autorisation relative aux essais sismiques

[71 En mai 2011, les promoteurs ont demandé a
’ONE, aux termes de I’al. 5(1)b) de la LOPC, I’au-
torisation d’effectuer des essais sismiques dans la
baie de Baffin et le détroit de Davis, lieux adjacents
a la région ou les Inuits peuvent, conformément
a des droits issus de traités, récolter des mammi-
feres marins. Les essais proposés prévoyaient que
des canons a air seraient remorqués par navire 2
travers une région visée par le projet. Ces canons
produisent des ondes sonores sous-marines qui
permettent de trouver et de mesurer les ressources
géologiques sous-marines tel le pétrole. Les essais
devaient avoir lieu de juillet a novembre, pendant
cinq années consécutives.

[8] L ONE a procédé a une évaluation environne-
mentale du projet.

[9] Clyde River s’est opposé aux essais sismiques
et a présenté a I’ONE une pétition a ’encontre de
ces essais en mai 2011. En 2012, les promoteurs ont
répondu a des demandes de renseignements sup-
plémentaires de I’ONE. Ils ont tenu des assemblées
dans des communautés qui seraient touchées par les
essais, notamment a Clyde River.

[10] En avril et en mai 2013, ’ONE a tenu des
assemblées dans les hameaux de Pond Inlet, Clyde
River, Qikiqtarjuaq et Iqaluit afin de recueillir les
commentaires des membres du public concernant le
projet. Des représentants des promoteurs ont assisté
a ces assemblées. Les membres des communautés
ont posé des questions de base au sujet de I’effet des
essais sur les mammiferes marins de la région, mais

' Cette évaluation était initialement exigée par la Loi canadienne

sur ’évaluation environnementale, L.C. 1992, c. 37. Depuis
I’abrogation de cette loi et son remplacement par la Loi cana-
dienne sur I’évaluation environnementale (2012), L.C. 2012,
c. 19, art. 52, I’ONE continue de mener des évaluations envi-
ronnementales relativement aux projets proposés, considérant
qu’il possede toujours le pouvoir de le faire en vertu de la
LOPC.
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Pond Inlet, a community member asked the pro-
ponents which marine mammals would be affected
by the survey. The proponents answered: “That’s a
very difficult question to answer because we’re not
the core experts” (A.R., vol. III, at p. 541). Simi-
larly, in Clyde River, a community member asked
how the testing would affect marine mammals. The
proponents answered:

... alot of work has been done with seismic surveys
in other places and a lot of that information is used in do-
ing the environmental assessment, the document that has
been submitted by the companies to the National Energy
Board for the approval process. It has a section on, you
know, marine mammals and the effects on marine mam-
mals.

(A.R., vol. I, at p. 651)

[11] These are but two examples of multiple in-
stances of the proponents’ failure to offer substan-
tive answers to basic questions about the impacts
of the proposed seismic testing. That failure led
the NEB, in May 2013, to suspend its assessment.
In August 2013, the proponents filed a 3,926-page
document with the NEB, purporting to answer
those questions. This document was posted on the
NEB website and delivered to the hamlet offices.
The vast majority of this document was not trans-
lated into Inuktitut. No further efforts were made to
determine whether this document was accessible to
the communities, and whether their questions were
answered. After this document was filed, the NEB
resumed its assessment.

[12] Throughout the environmental assessment
process, Clyde River and various Inuit organiza-
tions filed letters of comment with the NEB, noting
the inadequacy of consultation and expressing con-
cerns about the testing.

les promoteurs n’ont pas été en mesure de répondre
a bon nombre de celles-ci. Par exemple, a Pond In-
let, un membre de la communauté a demandé aux
promoteurs quels mammiféres marins seraient tou-
chés par les essais. Ceux-ci ont donné la réponse
suivante : [TRADUCTION] « Il est trés difficile de ré-
pondre a cette question parce que nous ne sommes
pas des experts a ce sujet » (d.a., vol. III, p. 541).
De méme, a Clyde River, un membre de la commu-
nauté voulait savoir quel serait I’effet des essais sur
les mammiferes marins. Les promoteurs ont répondu
ce qui suit :

[TRADUCTION] . . . il y a eu beaucoup de travaux en
matiere d’essais sismiques a d’autres endroits, et une
grande partie de cette information est utilisée dans la ré-
alisation de 1’évaluation environnementale, le document
qui a été soumis a I’Office national de 1’énergie par les
entreprises pour les besoins du processus d’approbation.
Il comporte une section sur, vous savez, les mammiferes
marins et les effets sur ceux-ci.

(d.a., vol. I, p. 651)

[11] Ce ne sont la que deux exemples des nom-
breux cas ou les promoteurs n’ont pas su donner
de réponses concretes a des questions de base au
sujet des répercussions des essais sismiques propo-
sés. C’est ce qui a amené I’ONE 2 suspendre son
évaluation en mai 2013. En aotit 2013, les promo-
teurs ont déposé aupres de I’ONE un document de
3 926 pages censé répondre a ces questions. Ce do-
cument a été affiché sur le site Web de I’ONE et en-
voyé aux bureaux des hameaux. La majeure partie
de ce document n’a pas été traduite en inuktitut. Au-
cun effort additionnel n’a été déployé pour vérifier si
les communautés avaient acces a ce document, et si
elles avaient obtenu des réponses a leurs questions.
Apres le dépot du document, I’ONE a repris son
évaluation.

[12] Tout au long du processus d’évaluation en-
vironnementale, Clyde River et diverses organisa-
tions inuites ont déposé aupres de I’ONE des lettres
de commentaires dans lesquelles ils affirmaient que
la consultation était inadéquate et ils exprimaient
leurs inquiétudes au sujet des essais.
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[13] In April 2014, organizations representing the
appellants and Inuit in other communities wrote to
the Minister of Aboriginal Affairs and Northern De-
velopment and to the NEB, stating their view that
the duty to consult had not been fulfilled in rela-
tion to the testing. This could be remedied, they
said, by completing a strategic environmental as-
sessment? before authorizing any seismic testing. In
May, the Nunavut Marine Council also wrote to the
NEB, with a copy to the Minister, asking that any
regulatory decisions affecting the Nunavut Settle-
ment Area’s marine environment be postponed until
completion of the strategic environmental assess-
ment. This assessment was necessary, in the Coun-
cil’s view, to understand the baseline conditions in
the marine environment and to ensure that seismic
tests are properly regulated.

[14] In June 2014, the Minister responded to both
letters, “disagree[ing] with the view that seismic ex-
ploration of the region should be put on hold until
the completion of a strategic environmental assess-
ment” (A.R., vol. IV, at p. 967). A Geophysical Op-
erations Authorization letter from the NEB soon
followed, advising that the environmental assess-
ment report was completed and that the authoriza-
tion had been granted.

[15] In its environmental assessment report, the
NEB discussed consultation with, and the partici-
pation of, Aboriginal groups in the NEB process. It
concluded that the proponents “made sufficient ef-
forts to consult with potentially-impacted Aborigi-
nal groups and to address concerns raised” and that

2 At the time, the Department of Aboriginal Affairs and Northern
Development was preparing a strategic environmental assess-
ment — specifically, the “Eastern Arctic Strategic Environmen-
tal Assessment” — for Baffin Bay and Davis Strait, meant to
examine “all aspects of future oil and gas development.” Once
complete, it would “inform policy decisions around if, when,
and where oil and gas companies may be invited to bid on par-
cels of land for exploration drilling rights in Baffin Bay/Davis
Strait” (Letter to Cathy Towtongie et al. from the Honourable
Bernard Valcourt, A.R., vol. IV, at pp. 966-67).

[13] En avril 2014, des organisations représentant
les appelants et des Inuits d’autres communautés
ont écrit au ministre des Affaires autochtones et du
Nord et 2 I’ONE, affirmant qu’a leur avis il n’avait
pas été satisfait a I’obligation de consultation en
ce qui a trait aux essais. Selon ces organisations, il
était possible de remédier a cette situation en réa-
lisant une évaluation environnementale stratégique’
avant que des essais sismiques ne soient autorisés.
En mai, le Conseil du milieu marin du Nunavut
a lui aussi écrit a l’ONE, avec copie au ministre,
et demandé que toute décision réglementaire tou-
chant le milieu marin de la région du Nunavut soit
reportée jusqu’a ce que I’évaluation environnemen-
tale stratégique soit terminée. De I’avis du Conseil,
cette évaluation était nécessaire pour que 1’on com-
prenne les conditions de référence du milieu marin
et pour veiller a ce que les essais sismiques soient
adéquatement réglementés.

[14] En juin 2014, le ministre a répondu a ces
deux lettres, exprimant son [TRADUCTION] « désac-
cord avec I’idée de suspendre I’exploration sismique
de la région jusqu’a ce que I’évaluation environne-
mentale stratégique soit terminée » (d.a., vol. IV,
p. 967). Peu de temps apres, une lettre émanant de
I’ONE qui accordait I’autorisation de mener des tra-
vaux géophysiques a suivi, indiquant que le rapport
d’évaluation environnementale était termin€ et que
I’ autorisation avait été accordée.

[15] Dans son rapport d’évaluation environne-
mentale, I’ONE a traité de la consultation et de la
participation des groupes autochtones dans le cadre
de son processus. Il a conclu que les promoteurs
[TRADUCTION] « ont déployé suffisamment d’efforts
pour consulter les groupes autochtones susceptibles

o

A cette époque, le ministere des Affaires indiennes et du Nord
canadien préparait une évaluation environnementale stratégique
— plus précisément I'[TRADUCTION] « Evaluation environ-
nementale stratégique dans I’ Arctique de 1’Est » — pour la baie
de Baffin et le détroit de Davis, qui visait I’examen de « tous les
aspects de I’exploitation pétroliere et gaziere future ». Une fois
terminée, cette évaluation « guiderait les décisions de politique
générale concernant I’opportunité d’inviter les sociétés pétro-
lieres et gazieres a soumissionner a 1’égard de parcelles de terre
afin d’y obtenir des droits d’exploration par forage dans la baie
de Baffin et le détroit de Davis, ainsi que le moment ou cela
pourrait se faire et les endroits qui seraient visés » (lettre de
I’honorable Bernard Valcourt a Cathy Towtongie et autres, d.a.,
vol. IV, p. 966-967).
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“Aboriginal groups had an adequate opportunity
to participate in the NEB’s [environmental assess-
ment] process” (A.R., vol. I, at p. 24). It also deter-
mined that the testing could change the migration
routes of marine mammals and increase their risk
of mortality, thereby affecting traditional harvest-
ing of marine mammals including bowhead whales
and narwhals, which are both identified as being of
“Special Concern” by the Committee on the Status
of Endangered Wildlife in Canada (COSEWIC).
The NEB concluded, however, that the testing was
unlikely to cause significant adverse environmental
effects given the mitigation measures that the pro-
ponents would implement.

C. The Judicial Review Proceedings

[16] Clyde River applied to the Federal Court of
Appeal for judicial review of the NEB’s decision
to grant the authorization. Dawson J.A. (Nadon
and Boivin JJ.A. concurring) found that the duty to
consult had been triggered because the NEB could
not grant the authorization without the minister’s
approval (or waiver of the requirement for ap-
proval) of a benefits plan for the project, pursuant
to s. 5.2(2) of COGOA (2015 FCA 179, [2016] 3
F.C.R. 167). The Federal Court of Appeal charac-
terized the degree of consultation owed in the cir-
cumstances as deep, as that concept was discussed
in Haida Nation v. British Columbia (Minister of
Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, at
para. 44, and found that the Crown was entitled to
rely on the NEB to undertake such consultation.

[17] The Court of Appeal also concluded that
the Crown’s duty to consult had been satisfied by
the nature and scope of the NEB’s processes. The
conditions upon which the authorization had been
granted showed that the interests of the Inuit had
been sufficiently considered and that further con-
sultation would be expected to occur were the pro-
posed testing to be followed by further development

d’étre touchés et pour répondre aux préoccupations
qu’ils ont soulevées », et que « les groupes autoch-
tones ont eu une possibilité adéquate de participer
au processus d’évaluation environnementale de
I’ONE » (d.a., vol. I, p. 24). L'ONE a également
conclu que les essais pouvaient modifier les routes
migratoires des mammiféres marins et augmenter le
risque de mortalité chez ces animaux, situation qui
influerait sur la récolte traditionnelle des mammi-
feres marins, notamment les baleines boréales et les
narvals, deux espéces qualifiées d’« especes préoc-
cupantes » par le Comité sur la situation des especes
en péril au Canada (COSEPAC). L ONE a toutefois
conclu que les essais n’étaient pas susceptibles de
causer des effets environnementaux négatifs et im-
portants compte tenu des mesures d’atténuation que
les promoteurs mettraient en ceuvre.

C. La demande de controle judiciaire

[16] Clyde River a demandé a la Cour d’appel fé-
dérale le controle judiciaire de la décision de I’'ONE
accordant I’autorisation. La juge Dawson (avec I’ap-
pui des juges Nadon et Boivin) a conclu que 1’obli-
gation de consulter avait pris naissance, parce que
’ONE ne pouvait pas accorder 1’autorisation tant
que le ministre n’aurait pas approuvé (ou renoncer
a I’obligation d’approuver) un plan de retombées
économiques relativement au projet, conformément
au par. 5.2(2) de la LOPC (2015 CAF 179, [2016]
3 R.C.F. 167). La Cour d’appel fédérale a considéré
que les circonstances requéraient une consultation
approfondie, suivant le sens donné a cette notion
dans I’arrét Nation haida c. Colombie-Britannique
(Ministre des Foréts), 2004 CSC 73, [2004] 3 R.C.S.
511, par. 44, et elle a jugé que la Couronne pouvait
s’en remettre 2 'ONE pour que celui-ci procede a la
consultation.

[17] La Cour d’appel a également conclu que,
du fait de la nature et de I’étendue des processus
de I’ONE, il avait été satisfait 2 1’obligation de
consulter incombant a la Couronne. Les conditions
auxquelles I’ONE avait accordé son autorisation
montraient qu’il avait suffisamment pris en compte
les intéréts des Inuits et qu’il était permis de s’at-
tendre a ce que de nouvelles consultations soient
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activities. In the circumstances, a strategic environ-
mental assessment report was not required.

III. Analysis

[18] The following issues arise in this appeal:

1. Can an NEB approval process trigger the duty
to consult?

2. Can the Crown rely on the NEB’s process to
fulfill the duty to consult?

3. What is the NEB’s role in considering Crown
consultation before approval?

4. Was the consultation adequate in this case?

A. The Duty to Consult — General Principles

[19] The duty to consult seeks to protect Aborigi-
nal and treaty rights while furthering reconciliation
between Indigenous peoples and the Crown (Rio
Tinto Alcan Inc. v. Carrier Sekani Tribal Council,
2010 SCC 43, [2010] 2 S.C.R. 650, at para. 34). It
has both a constitutional and a legal dimension (R. v.
Kapp, 2008 SCC 41, [2008] 2 S.C.R. 483, at para. 6;
Carrier Sekani, at para. 34). Its constitutional di-
mension is grounded in the honour of the Crown
(Kapp, at para. 6). This principle is in turn enshrined
in s. 35(1) of the Constitution Act, 1982, which rec-
ognizes and affirms existing Aboriginal and treaty
rights (Taku River Tlingit First Nation v. British Co-
lumbia (Project Assessment Director), 2004 SCC
74, [2004] 3 S.C.R. 550, at para. 24). And, as a legal
obligation, it is based in the Crown’s assumption of
sovereignty over lands and resources formerly held
by Indigenous peoples (Haida, at para. 53).

menées si les essais proposés étaient suivis d’autres
activités de mise en valeur. Dans les circonstances,
un rapport d’évaluation environnementale straté-
gique n’était pas nécessaire.

III. Analyse

[18] Le présent pourvoi souleve les questions sui-
vantes :

1. Un processus d’approbation de I’ONE peut-il
donner naissance a 1’obligation de consulter?

2. La Couronne peut-elle s’en remettre au proces-
sus de I’ONE pour satisfaire a I’obligation de
consulter?

3. Quel est le role de I'ONE dans 1’appréciation de
la consultation incombant a la Couronne avant
I’approbation d’un projet?

4. La consultation a-t-elle été adéquate en 1’es-
pece?

A. L’obligation de consulter — principes gé-
néraux

[19] L obligation de consulter vise la protection
des droits ancestraux et issus de traités tout en favo-
risant la réconciliation entre les peuples autochtones
et la Couronne (Rio Tinto Alcan Inc. c. Conseil tribal
Carrier Sekani, 2010 CSC 43, [2010] 2 R.C.S. 650,
par. 34). Elle revét a la fois une dimension constitu-
tionnelle et une dimension légale (R. c. Kapp, 2008
CSC 41, [2008] 2 R.C.S. 483, par. 6; Carrier Sekani,
par. 34). Sa dimension constitutionnelle découle du
principe de I’honneur de la Couronne (Kapp, par. 6).
Ce principe est lui-méme consacré au par. 35(1)
de la Loi constitutionnelle de 1982, qui reconnait
et confirme les droits existants ancestraux et issus
de traités (Premiere nation Tlingit de Taku River c.
Colombie-Britannique (Directeur d’évaluation de
projet), 2004 CSC 74, [2004] 3 R.C.S. 550, par. 24).
Et, en tant qu’obligation légale, elle découle de la
proclamation de la souveraineté de la Couronne sur
des terres et ressources autrefois détenues par les
peuples autochtones (Haida, par. 53).
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[20] The content of the duty, once triggered, falls
along a spectrum ranging from limited to deep con-
sultation, depending upon the strength of the Ab-
original claim, and the seriousness of the potential
impact on the right. Each case must be considered
individually. Flexibility is required, as the depth
of consultation required may change as the pro-
cess advances and new information comes to light
(Haida, at paras. 39 and 43-45).

[21] This Court has affirmed that it is open to leg-
islatures to empower regulatory bodies to play a role
in fulfilling the Crown’s duty to consult (Carrier
Sekani, at para. 56; Haida, at para. 51). The appel-
lants argue that a regulatory process alone cannot
fulfill the duty to consult because at least some di-
rect engagement between “the Crown” and the af-
fected Indigenous community is necessary.

[22] In our view, while the Crown may rely on
steps undertaken by a regulatory agency to fulfill its
duty to consult in whole or in part and, where ap-
propriate, accommodate, the Crown always holds
ultimate responsibility for ensuring consultation is
adequate. Practically speaking, this does not mean
that a minister of the Crown must give explicit con-
sideration in every case to whether the duty to con-
sult has been satisfied, or must directly participate
in the process of consultation. Where the regulatory
process being relied upon does not achieve adequate
consultation or accommodation, the Crown must
take further measures to meet its duty. This might
entail filling any gaps on a case-by-case basis or
more systemically through legislative or regulatory
amendments (see e.g. Ross River Dena Council v.
Yukon, 2012 YKCA 14, 358 D.L.R. (4th) 100). Or, it
might require making submissions to the regulatory
body, requesting reconsideration of a decision, or
seeking a postponement in order to carry out further
consultation in a separate process before the decision
is rendered. And, if an affected Indigenous group is
(like the Inuit of Nunavut) a party to a modern treaty
and perceives the process to be deficient, it should,
as it did here, request such direct Crown engage-
ment in a timely manner (since parties to treaties

[20] Une fois que I’obligation a pris naissance,
son contenu se situe sur un continuum qui va de la
consultation limitée a la consultation approfondie,
selon la solidité de la revendication autochtone et la
gravité de I’impact potentiel sur le droit concerné. Il
faut procéder au cas par cas et faire preuve de sou-
plesse, car le caractere approfondi de la consultation
nécessaire peut varier au fur et a mesure que se dé-
roule le processus et que sont mis au jour de nou-
veaux renseignements (Haida, par. 39 et 43-45).

[21] Notre Cour a affirmé qu’il est loisible aux 1é-
gislateurs d’habiliter des organismes de réglemen-
tation a contribuer a la réalisation de I’obligation de
consulter de la Couronne (Carrier Sekani, par. 56;
Haida, par. 51). Les appelants plaident qu’un pro-
cessus réglementaire ne peut a lui seul assurer le
respect de I’obligation de consulter, parce qu’il faut
au moins un certain dialogue direct entre « la Cou-
ronne » et la communauté autochtone touchée.

[22] A notre avis, bien que la Couronne puisse s’en
remettre aux mesures prises par un organisme de ré-
glementation pour satisfaire, en tout ou en partie, a
son obligation de consulter et, lorsque cela se justi-
fie, a son obligation d’accommoder, c’est toujours a
elle qu’incombe la responsabilité ultime de veiller
au caractere adéquat de la consultation. Sur le plan
pratique, cela ne signifie pas qu’un ministre doive
dans chaque cas se demander explicitement s’il a €té
satisfait a I’obligation de consulter, ou qu’il doive
participer directement au processus de consultation.
Lorsque le processus réglementaire auquel s’en remet
la Couronne ne lui permet pas de satisfaire adéquate-
ment a son obligation de consulter ou d’accommoder,
elle doit prendre des mesures supplémentaires pour
ce faire. Elle pourrait devoir combler les lacunes soit
au cas par cas, soit de maniere plus systématique au
moyen de modifications 1égislatives ou réglementaires
(voir, par ex., Ross River Dena Council c. Yukon,
2012 YKCA 14, 358 D.L.R. (4th) 100). Elle pour-
rait également exiger la présentation d’observations
a I'organisme de réglementation, demander le ré-
examen de la décision ou solliciter le report de I’au-
dience afin de mener d’autres consultations dans le
cadre d’un processus distinct avant que la décision
ne soit rendue. Par ailleurs, si un groupe autochtone
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are obliged to act diligently to advance their respec-
tive interests) (Beckman v. Little Salmon/Carmacks
First Nation, 2010 SCC 53, [2010] 3 S.C.R. 103, at
para. 12).

[23] Further, because the honour of the Crown
requires a meaningful, good faith consultation pro-
cess (Haida, at para. 41), where the Crown relies
on the processes of a regulatory body to fulfill its
duty in whole or in part, it should be made clear
to affected Indigenous groups that the Crown is so
relying. Guidance about the form of the consulta-
tion process should be provided so that Indigenous
peoples know how consultation will be carried out
to allow for their effective participation and, if nec-
essary, to permit them to raise concerns with the
proposed form of the consultations in a timely man-
ner.

[24] Above all, and irrespective of the process by
which consultation is undertaken, any decision af-
fecting Aboriginal or treaty rights made on the basis
of inadequate consultation will not be in compliance
with the duty to consult, which is a constitutional
imperative. Where challenged, it should be quashed
on judicial review. That said, judicial review is no
substitute for adequate consultation. True reconcili-
ation is rarely, if ever, achieved in courtrooms. Judi-
cial remedies may seek to undo past infringements
of Aboriginal and treaty rights, but adequate Crown
consultation before project approval is always pref-
erable to after-the-fact judicial remonstration follow-
ing an adversarial process. Consultation is, after all,
“[c]oncerned with an ethic of ongoing relationships”
(Carrier Sekani, at para. 38, quoting D. G. Newman,
The Duty to Consult: New Relationships with Ab-
original Peoples (2009), at p. 21). As the Court
noted in Haida, “[w]hile Aboriginal claims can be
and are pursued through litigation, negotiation is a
preferable way of reconciling state and Aboriginal

touché est (comme les Inuits du Nunavut) partie a un
traité moderne et juge que le processus est déficient,
il devrait, comme ce fut le cas en I’espece, deman-
der une intervention directe de la Couronne en temps
opportun (puisque les parties aux traités sont tenues
d’agir de fagon diligente pour faire valoir leurs inté-
réts respectifs) (Beckman c. Premiére nation de Little
Salmon/Carmacks, 2010 CSC 53, [2010] 3 R.C.S.
103, par. 12).

[23] De plus, étant donné que I’honneur de la
Couronne commande que celle-ci agisse de bonne
foi et tienne une véritable consultation (Haida,
par. 41), lorsque la Couronne s’en remet aux pro-
cessus d’un organisme de réglementation pour satis-
faire en tout ou en partie a son obligation, il doit étre
clairement indiqué aux groupes autochtones touchés
que la Couronne s’en remet a un tel processus. Les
peuples autochtones doivent étre avisés de la forme
que prendra le processus de consultation, afin de sa-
voir comment les consultations se dérouleront, de
pouvoir y participer activement et, au besoin, d’étre
en mesure de soulever en temps opportun leurs pré-
occupations au sujet de la forme des consultations
proposées.

[24] Par-dessus tout, et peu importe le processus
de consultation entrepris, toute décision touchant
des droits ancestraux ou issus de traités prise sur la
base d’une consultation inadéquate ne respectera
pas I’obligation de consulter, laquelle est un impé-
ratif constitutionnel. En cas de contestation, la dé-
cision devrait étre annulée a 1’issue d’un contrdle
judiciaire. Cela dit, le contrdle judiciaire ne saurait
remplacer une consultation adéquate. On ne parvient
que rarement, voire jamais, a une véritable réconci-
liation dans une salle d’audience. Un recours judi-
ciaire peut tendre a corriger des atteintes passées a
des droits ancestraux ou issus de trait€s, mais une
consultation adéquate par la Couronne avant que le
projet ne soit approuvé est toujours préférable a des
remontrances judiciaires formulées apres le fait, au
terme d’une procédure contradictoire. Apres tout, la
consultation [TRADUCTION] « s’attache au maintien
de relations constantes » (Carrier Sekani, par. 38,
citant D. G. Newman, The Duty to Consult : New
Relationships with Aboriginal Peoples (2009),
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interests” (para. 14). No one benefits — not proj-
ect proponents, not Indigenous peoples, and not
non-Indigenous members of affected communities
— when projects are prematurely approved only to
be subjected to litigation.

B. Can an NEB Approval Process Trigger the
Duty to Consult?

[25] The duty to consult is triggered when the
Crown has actual or constructive knowledge of a po-
tential Aboriginal claim or Aboriginal or treaty rights
that might be adversely affected by Crown conduct
(Haida, at para. 35; Carrier Sekani, at para. 31).
Crown conduct which would trigger the duty is
not restricted to the exercise by or on behalf of the
Crown of statutory powers or of the royal preroga-
tive, nor is it limited to decisions that have an imme-
diate impact on lands and resources. The concern is
for adverse impacts, however made, upon Aboriginal
and treaty rights and, indeed, a goal of consultation
is to identify, minimize and address adverse impacts
where possible (Carrier Sekani, at paras. 45-46).

[26] In this appeal, all parties agreed that the
Crown’s duty to consult was triggered, although
agreement on just what Crown conduct triggered the
duty has proven elusive. The Federal Court of Ap-
peal saw the trigger in COGOA'’s requirement for
ministerial approval (or waiver of the requirement
for approval) of a benefits plan for the testing. In the
companion appeal of Chippewas of the Thames, the
majority of the Federal Court of Appeal concluded
that it was not necessary to decide whether the duty
to consult was triggered since the Crown was not a
party before the NEB, but suggested the only Crown
action involved might have been the 1959 enactment

p- 21). Comme notre Cour I’a souligné dans Haida,
« [m]éme si les revendications autochtones sont et
peuvent étre réglées dans le cadre de litiges, il est
préférable de recourir a la négociation pour conci-
lier les intéréts de la Couronne et ceux des Autoch-
tones » (par. 14). Il n’est a ’avantage de personne
— promoteurs du projet, peuples autochtones ou
membres non autochtones des communautés tou-
chées — qu’un projet soit approuvé prématurément
mais fasse ensuite I’objet d’un litige.

B. Un processus d’approbation de I’ONE peut-il
donner naissance a l’obligation de consulter?

[25] L’obligation de consulter prend naissance
lorsque la Couronne a connaissance, concretement
ou par imputation, de I’existence potentielle d’une
revendication autochtone ou de droits ancestraux
ou issus de traités susceptibles de subir des effets
préjudiciables en raison d’une mesure prise par la
Couronne (Haida, par. 35; Carrier Sekani, par. 31).
Les mesures de la Couronne susceptibles de donner
naissance a 1’obligation de consulter ne se limitent
pas a I’exercice, par la Couronne ou en son nom, de
la prérogative royale ou de pouvoirs conférés par la
loi, et ne se limitent pas non plus aux décisions qui
ont une incidence immédiate sur les terres et les res-
sources. Il faut se demander si la mesure a des effets
préjudiciables, quelle qu’en soit la cause, sur des
droits ancestraux ou issus de traités. D’ailleurs, un
des objectifs de la consultation consiste a cerner les
effets préjudiciables, a les réduire au minimum et a 'y
remédier si possible (Carrier Sekani, par. 45-46).

[26] Dans le présent pourvoi, toutes les parties
ont reconnu que 1’obligation de consulter de la
Couronne avait pris naissance, mais elles ont été
incapables de s’accorder sur la nature exacte de
la mesure de la Couronne qui a donné naissance a
cette obligation. La Cour d’appel fédérale a consi-
déré que I’élément ayant fait naitre 1’obligation est
I’exigence prévue par la LOPC qui requiert que le
ministre approuve (ou renonce a I’obligation d’ap-
prouver) un plan de retombées économiques pour
les essais. Dans 1’affaire connexe Chippewas of the
Thames, les juges majoritaires de la Cour d’appel
fédérale ont conclu qu’il n’était pas nécessaire de
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of the NEB Act® (Chippewas of the Thames First
Nation v. Enbridge Pipelines Inc., 2015 FCA 222,
[2016] 3 E.C.R. 96). In short, the Federal Court of
Appeal in both cases was of the view that only ac-
tion by a minister of the Crown or a government
department, or a Crown corporation, can constitute
Crown conduct triggering the duty to consult. And,
before this Court in Chippewas of the Thames, the
Attorney General of Canada argued that the duty
was triggered by the NEB’s approval of the pipeline
project, because it was state action with the potential
to affect Aboriginal or treaty rights.

[27] Contrary to the Federal Court of Appeal’s
conclusions on this point, we agree that the NEB’s
approval process, in this case, as in Chippewas of
the Thames, triggered the duty to consult.

[28] It bears reiterating that the duty to consult
is owed by the Crown. In one sense, the “Crown”
refers to the personification in Her Majesty of the
Canadian state in exercising the prerogatives and
privileges reserved to it. The Crown also, however,
denotes the sovereign in the exercise of her formal
legislative role (in assenting, refusing assent to, or
reserving legislative or parliamentary bills), and as
the head of executive authority (McAteer v. Canada
(Attorney General), 2014 ONCA 578, 121 O.R.
(3d) 1, at para. 51; P. W. Hogg, P. J. Monahan and
W. K. Wright, Liability of the Crown (4th ed. 2011),
at pp. 11-12; but see Carrier Sekani, at para. 44).
For this reason, the term “Crown” is commonly
used to symbolize and denote executive power. This
was described by Lord Simon of Glaisdale in Town
Investments Ltd. v. Department of the Environment,
[1978] A.C. 359 (H.L.), at p. 397:

3 National Energy Board Act, S.C. 1959, c. 46.

décider si 1’obligation de consulter s’appliquait,
puisque la Couronne n’était pas partie a I’instance
devant ’ONE, mais ils ont évoqué I’idée que la
seule mesure de la Couronne en cause pourrait étre
1’adoption en 1959 de la Loi sur I'ONE® (Premiére
Nation des Chippewas de la Thames c. Pipelines
Enbridge Inc., 2015 CAF 222, [2016] 3 R.C.F. 96).
Bref, dans les deux affaires la Cour d’appel fédé-
rale était d’avis que seule une mesure prise par
un ministre ou un ministére du gouvernement, ou
une société d’Etat, peut constituer une mesure de
la Couronne donnant naissance a 1’obligation de
consulter. Et devant notre Cour, dans le pourvoi
Chippewas of the Thames, la procureure générale
du Canada a plaidé que c’est I’approbation du pro-
jet de pipeline par I’ONE qui a donné naissance a
I’obligation, puisqu’il s’agissait d’une mesure de
I’Etat susceptible d’avoir une incidence sur des
droits ancestraux ou issus de traités.

[27] Contrairement aux conclusions de la Cour
d’appel fédérale sur ce point, nous sommes d’avis
qu’en I’espece, tout comme dans Chippewas of the
Thames, c’est le processus d’approbation de I’ONE
qui a donné naissance a 1’obligation de consulter.

[28] 1l importe de répéter que 1’obligation de
consulter incombe a la Couronne. En un sens, la
« Couronne » s’entend de la personnification de
Sa Majesté de I’Etat canadien dans I’exercice des
prérogatives et des privileges qui lui sont réservés.
Cependant, la Couronne désigne aussi la souveraine
dans I’exercice de son rdle 1égislatif officiel (lors-
qu’elle sanctionne les projets de loi, qu’elle refuse
de les sanctionner ou qu’elle réserve sa décision),
et en tant que chef du pouvoir exécutif (McAteer c.
Canada (Attorney General), 2014 ONCA 578, 121
O.R. (3d) 1, par. 51; P. W. Hogg, P. J. Monahan et
W. K. Wright, Liability of the Crown (4¢ éd. 2011),
p- 11-12; mais voir Carrier Sekani, par. 44). Pour
cette raison, le mot « Couronne » est couramment
employé comme symbole du pouvoir exécutif et
pour désigner ce pouvoir. C’est ce que lord Simon
of Glaisdale a décrit dans Town Investments Ltd. c.
Department of the Environment, [1978] A.C. 359
(H.L.), p. 397 :

3 Loi sur I’Office national de 1’énergie, S.C. 1959, c. 46.
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The crown as an object is a piece of jewelled headgear
under guard at the Tower of London. But it symbolises
the powers of government which were formerly wielded
by the wearer of the crown; so that by the 13th century
crimes were committed not only against the king’s peace
but also against “his crown and dignity”: Pollock and
Maitland, History of English Law, 2nd ed. (1898), vol. I,
p. 525. The term “the Crown” is therefore used in con-
stitutional law to denote the collection of such of those
powers as remain extant (the royal prerogative), together
with such other powers as have been expressly conferred
by statute on “the Crown.”

[29] By this understanding, the NEB is not, strictly
speaking, “the Crown”. Nor is it, strictly speaking,
an agent of the Crown, since — as the NEB oper-
ates independently of the Crown’s ministers — no
relationship of control exists between them (Hogg,
Monahan and Wright, at p. 465). As a statutory body
holding responsibility under s. 5(1)(b) of COGOA,
however, the NEB acts on behalf of the Crown when
making a final decision on a project application. Put
plainly, once it is accepted that a regulatory agency
exists to exercise executive power as authorized by
legislatures, any distinction between its actions and
Crown action quickly falls away. In this context, the
NEB is the vehicle through which the Crown acts.
Hence this Court’s interchangeable references in
Carrier Sekani to “government action” and “Crown
conduct” (paras. 42-44). It therefore does not mat-
ter whether the final decision maker on a resource
project is Cabinet or the NEB. In either case, the
decision constitutes Crown action that may trigger
the duty to consult. As Rennie J.A. said in dissent
at the Federal Court of Appeal in Chippewas of the
Thames, “[t]he duty, like the honour of the Crown,
does not evaporate simply because a final decision
has been made by a tribunal established by Parlia-
ment, as opposed to Cabinet” (para. 105). The ac-
tion of the NEB, taken in furtherance of its statutory
powers under s. 5(1)(b) of COGOA to make final

[TRADUCTION] La couronne, en tant qu’objet, est une
coiffure ornée de bijoux conservée sous garde a la tour de
Londres. Mais elle symbolise les pouvoirs du gouverne-
ment qui étaient auparavant exercés par la personne por-
tant la couronne; c’est ainsi qu’au 13¢ siecle, les crimes
étaient commis non seulement contre la paix du roi, mais
aussi contre « sa couronne et sa dignité » : Pollock and
Maitland, History of English Law, 2¢ éd. (1898), vol. I,
p- 525. Par conséquent, on utilise 1’expression « la Cou-
ronne » en droit constitutionnel pour désigner I’ensemble
des pouvoirs de cette nature qui subsistent (la prérogative
royale), ainsi que les autres pouvoirs que la loi confere
expressément a « la Couronne ».

[29] Selon cette interprétation, I’ONE n’est pas, a
proprement parler, « la Couronne ». Il n’est pas non
plus, a proprement parler, un mandataire de la Cou-
ronne, étant donné que — comme I’ONE exerce ses
activités de maniere indépendante des ministres de
la Couronne — il n’existe entre eux aucun lien de
dépendance (Hogg, Monahan et Wright, p. 465). Ce-
pendant, en tant qu’organisme créé par la loi a qui
incombe la responsabilité visée a 1’al. 5(1)b) de la
LOPC, ’ONE agit pour le compte de la Couronne
lorsqu’il prend une décision définitive a I’égard
d’une demande de projet. En termes simples, des
lors que I’on accepte qu’un organisme de régle-
mentation existe pour exercer le pouvoir de nature
exécutive que le législateur concerné I’autorise a
exercer, toute distinction entre les mesures de cet
organisme et celles de la Couronne disparait rapide-
ment. Dans ce contexte, I’ONE est le moyen par le-
quel la Couronne agit, d’oti ’emploi interchangeable
dans Carrier Sekani des expressions « mesure gou-
vernementale » et « mesure [. . .] de la Couronne »
(par. 42-44). Par conséquent, il importe peu que le
décideur ultime dans un projet soit le Cabinet ou
I’ONE. Dans les deux cas, la décision constitue une
mesure de la Couronne qui peut donner naissance
a I’obligation de consulter. Comme 1’a affirmé en
dissidence le juge Rennie de la Cour d’appel fédé-
rale dans Chippewas of the Thames, « [1]’ obligation,
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decisions respecting such testing as was proposed
here, clearly constitutes Crown action.

C. Can the Crown Rely on the NEB’s Process to
Fulfill the Duty to Consult?

[30] As we have said, while ultimate responsibility
for ensuring the adequacy of consultation remains
with the Crown, the Crown may rely on steps un-
dertaken by a regulatory agency to fulfill the duty to
consult. Whether, however, the Crown is capable of
doing so, in whole or in part, depends on whether
the agency’s statutory duties and powers enable it to
do what the duty requires in the particular circum-
stances (Carrier Sekani, at paras. 55 and 60). In the
NEB’s case, therefore, the question is whether the
NEB is able, to the extent it is being relied on, to
provide an appropriate level of consultation and,
where necessary, accommodation to the Inuit of
Clyde River in respect of the proposed testing.

[31] We note that the NEB and COGOA each
predate judicial recognition of the duty to consult.
However, given the flexible nature of the duty, a
process that was originally designed for a different
purpose may be relied on by the Crown so long as
it affords an appropriate level of consultation to the
affected Indigenous group (Beckman, at para. 39;
Taku River, at para. 22). Under COGOA, the NEB
has a significant array of powers that permit exten-
sive consultation. It may conduct hearings, and has
broad discretion to make orders or elicit informa-
tion in furtherance of COGOA and the public inter-
est (ss. 5.331, 5.31(1) and 5.32). It can also require

comme 1’honneur de la Couronne, ne s’envole pas
en fumée simplement parce qu'une décision sans
appel a été rendue par un tribunal établi par le Par-
lement, plutdt que par le Cabinet » (par. 105). La
mesure qu’a prise I'ONE dans I’exercice du pouvoir
qu’il possede, en vertu de I’al. 5(1)b) de la LOPC, de
prendre la décision ultime concernant des essais tels
ceux proposé€s en I’espece, constitue manifestement
une mesure de la Couronne.

C. La Couronne peut-elle s’en remettre au proces-
sus de I’ONE pour satisfaire a ’obligation de
consulter?

[30] Comme nous I’avons déja dit, bien que la
Couronne demeure ultimement responsable de veil-
ler au caractere adéquat de la consultation, celle-ci
peut s’en remettre aux mesures prises par un orga-
nisme de réglementation pour satisfaire a I’obliga-
tion de consulter. Cependant, la question de savoir
si la Couronne est en mesure de le faire, en tout
ou en partie, dépend de la réponse a la question de
savoir si les attributions que la loi confere a 1’orga-
nisme habilitent ce dernier a faire ce que I’obligation
exige dans les circonstances particulieres (Carrier
Sekani, par. 55 et 60). En conséquence, dans le cas
de I’ONE, la question consiste & décider si celui-ci
peut, dans la mesure ou la Couronne s’en remet a
lui, assurer un niveau de consultation adéquat et, au
besoin, accorder aux Inuits de Clyde River des me-
sures d’accommodement a 1’égard des essais propo-
sés.

[31] Nous constatons que tant I’ONE que la LOPC
sont antérieurs a la reconnaissance judiciaire de
I’obligation de consulter. Toutefois, compte tenu du
caractere souple de cette obligation, la Couronne
peut s’en remettre a un processus qui a €té initiale-
ment congu pour une autre fin, tant que ce processus
rend possible un niveau approprié€ de consultation du
groupe autochtone touché (Beckman, par. 39; Taku
River, par. 22). En vertu de la LOPC, I’ONE dispose
d’un large éventail de pouvoirs qui permettent une
consultation étendue. Il peut tenir des audiences, en
plus de posséder un vaste pouvoir discrétionnaire
I’habilitant a rendre des ordonnances ou obtenir
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studies to be undertaken and impose preconditions
to approval (s. 5(4)). In the case of designated proj-
ects, it can also (as here) conduct environmental
assessments, and establish participant funding pro-
grams to facilitate public participation (s. 5.002).*

[32] COGOA also grants the NEB broad pow-
ers to accommodate the concerns of Indigenous
groups where necessary. The NEB can attach any
terms and conditions it sees fit to an authorization
issued under s. 5(1)(b), and can make such autho-
rization contingent on their performance (ss. 5(4)
and 5.36(1)). Most importantly, the NEB may re-
quire accommodation by exercising its discretion to
deny an authorization or by reserving its decision
pending further proceedings (ss. 5(1)(b), 5(5) and
5.36(2)).

[33] The NEB has also developed considerable
institutional expertise, both in conducting consulta-
tions and in assessing the environmental impacts of
proposed projects. Where the effects of a proposed
project on Aboriginal or treaty rights substantially
overlap with the project’s potential environmental
impact, the NEB is well situated to oversee consul-
tations which seek to address these effects, and to
use its technical expertise to assess what forms of
accommodation might be available.

[34] In sum, the NEB has (1) the procedural pow-
ers necessary to implement consultation; and (2)
the remedial powers to, where necessary, accom-
modate affected Aboriginal claims, or Aboriginal
and treaty rights. Its process can therefore be relied
on by the Crown to completely or partially fulfill

4 While s. 5.002 (participant funding) and s. 5.331 (public hear-
ings) of COGOA were not in force at the time the NEB consid-
ered and authorized the project at issue here, they were added
later (see S.C. 2015, c. 4, ss. 7 and 13).

des renseignements pour I’application de la LOPC
et dans 'intérét public (art. 5.331, par. 5.31(1),
art. 5.32). Il peut également exiger que des études
soient entreprises et imposer des conditions préa-
lables a I’approbation (par. 5(4)). Dans le cas de pro-
jets désignés, il peut aussi (comme c’est le cas en
I’espece) réaliser des évaluations environnementales
et créer un programme d’aide financiere pour facili-
ter la participation du public (art. 5.002)*.

[32] La LOPC confere aussi 2 'ONE de vastes
pouvoirs d’accommodement afin de répondre, au
besoin, aux préoccupations des groupes autoch-
tones. L’ONE peut assortir I’autorisation qu’il ac-
corde en vertu de 1’al. 5(1)b) de toute condition
qu’il juge appropriée, et peut faire dépendre la prise
d’effet de cette autorisation de I’exécution de ces
conditions (par. 5(4) et 5.36(1)). Plus important
encore, I’ONE peut exiger que des accommode-
ments soient apportés soit en exergcant son pouvoir
discrétionnaire de refuser une autorisation, soit en
réservant sa décision pendant le reglement d’autres
questions (al. 5(1)b), et par. 5(5) et 5.36(2)).

[33] L'ONE a également acquis une importante
expertise institutionnelle, tant en effectuant des
consultations qu’en évaluant les effets environne-
mentaux des projets proposés. Lorsque les effets
d’un projet proposé sur un droit ancestral ou issu
d’un traité chevauchent considérablement les réper-
cussions environnementales potentielles du projet,
I’ONE est bien placé pour superviser les consulta-
tions visant I’examen de ces effets, et pour utiliser
son expertise technique afin d’évaluer les formes
d’accommodement possibles.

[34] En somme, I’'ONE dispose (1) des pouvoirs
procéduraux nécessaires pour mener des consulta-
tions et (2) des pouvoirs de réparation lui permettant
de prendre, au besoin, des mesures d’accommode-
ment a I’égard des revendications autochtones ou
des droits ancestraux ou issus de traités touchés. La

4 Meéme si les art. 5.002 (aide financiere) et 5.331 (audiences pu-
bliques) de la LOPC n’étaient pas en vigueur lorsque I'ONE a
examin€ et autoris€ le projet litigieux en I’espece, ils ont été
ajoutés a la loi par la suite (voir L.C. 2015, c. 4, art. 7 et 13).
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the Crown’s duty to consult. Whether the NEB’s
process did so in this case, we consider below.

D. What Is the NEB’s Role in Considering Crown
Consultation Before Approval?

[35] The appellants argue that, as a tribunal em-
powered to decide questions of law, the NEB must
exercise its decision-making authority in accor-
dance with s. 35(1) of the Constitution Act, 1982
by evaluating the adequacy of consultation before
issuing an authorization for seismic testing. In con-
trast, the proponents submit that there is no basis in
this Court’s jurisprudence for imposing this obliga-
tion on the NEB. Although the Attorney General of
Canada agrees with the appellants that the NEB has
the legal capacity to decide constitutional questions
when doing so is necessary to its decision-making
powers, she argues that the NEB’s environmental
assessment decision in this case appropriately con-
sidered the adequacy of the proponents’ consultation
efforts.

[36] Generally, a tribunal empowered to consider
questions of law must determine whether such con-
sultation was constitutionally sufficient if the issue is
properly raised. The power of a tribunal “to decide
questions of law implies a power to decide consti-
tutional issues that are properly before it, absent a
clear demonstration that the legislature intended to
exclude such jurisdiction from the tribunal’s power”
(Carrier Sekani, at para. 69). Regulatory agencies
with the authority to decide questions of law have
both the duty and authority to apply the Constitu-
tion, unless the authority to decide the constitutional
issue has been clearly withdrawn (R. v. Conway,
2010 SCC 22, [2010] 1 S.C.R. 765, at para. 77). It
follows that they must ensure their decisions com-
ply with s. 35 of the Constitution Act, 1982 (Carrier
Sekani, at para. 72).

Couronne peut donc s’en remettre au processus de
I’ONE pour satisfaire, en tout ou en partie, a 1’obli-
gation de consulter qui lui incombe. Nous allons
examiner ci-apres si le processus de I’ONE a permis
de satisfaire a cette obligation en I’espece.

D. Quel est le réle de I’ONE dans I’appréciation
de la consultation incombant a la Couronne
avant ’approbation d’un projet?

[35] Les appelants soutiennent que, en tant que
tribunal administratif habilité a trancher des ques-
tions de droit, I’ONE doit exercer son pouvoir
décisionnel en conformité avec le par. 35(1) de la
Loi constitutionnelle de 1982, et ce, en évaluant le
caractere adéquat de la consultation avant d’accor-
der une autorisation pour des essais sismiques. A
I’inverse, les promoteurs plaident que rien dans la
jurisprudence de notre Cour ne permet d’imposer
cette obligation 2 I'ONE. Bien que la procureure
générale du Canada soit d’accord avec les appelants
pour dire que I’ONE possede la capacité juridique
de trancher des questions constitutionnelles lorsque
cela est nécessaire dans 1’exercice de ses pouvoirs
décisionnels, elle soutient que, dans sa décision re-
lative a I’évaluation environnementale en 1’espece,
I’ONE a examiné de maniére appropriée le carac-
tere adéquat des efforts de consultation déployés
par les promoteurs.

[36] En général, un tribunal administratif habilité
a examiner des questions de droit doit décider si une
consultation de ce genre était suffisante sur le plan
constitutionnel dans le cas ou cette question est régu-
lierement soulevée devant lui. Le pouvoir d’un tribu-
nal administratif « de statuer en droit emporte celui
de trancher une question constitutionnelle dont il est
régulierement saisi, sauf lorsqu’il est clairement éta-
bli que le législateur a voulu le priver d’un tel pou-
voir » (Carrier Sekani, par. 69). Les organismes de
réglementation investis du pouvoir de trancher des
questions de droit ont le devoir et le pouvoir d’appli-
quer la Constitution, sauf si le pouvoir de statuer sur
la question constitutionnelle a clairement été écarté
(R. ¢. Conway, 2010 CSC 22, [2010] 1 R.C.S. 765,
par. 77). 1l s’ensuit qu’ils doivent s’assurer que leurs
décisions sont conformes a I’art. 35 de la Loi consti-
tutionnelle de 1982 (Carrier Sekani, par. 72).
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[371] The NEB has broad powers under both the
NEB Act and COGOA to hear and determine all
relevant matters of fact and law (NEB Act, s. 12(2);
COGOA, s. 5.31(2)). No provision in either statute
suggests an intention to withhold from the NEB
the power to decide the adequacy of consultation.
And, in Quebec (Attorney General) v. Canada (Na-
tional Energy Board), [1994] 1 S.C.R. 159, this
Court concluded that NEB decisions must conform
to s. 35(1) of the Constitution Act, 1982. It follows
that the NEB can determine whether the Crown’s
duty to consult has been fulfilled.

[38] We note that the majority at the Federal
Court of Appeal in Chippewas of the Thames con-
sidered that this issue was not properly before the
NEB. It distinguished Carrier Sekani on the basis
that the Crown was not a party to the NEB hearing
in Chippewas of the Thames, while the Crown (in
the form of BC Hydro, a Crown corporation) was
a party in the utilities commission proceedings in
Carrier Sekani. Based on the authority of Standing
Buffalo Dakota First Nation v. Enbridge Pipelines
Inc., 2009 FCA 308, [2010] 4 E.C.R. 500, the major-
ity of the Federal Court of Appeal in Chippewas of
the Thames reasoned that the NEB is not required
to evaluate whether the Crown’s duty to consult had
been triggered (or whether it was satisfied) before
granting a resource project authorization, except
where the Crown is a party before the NEB.

[39] The difficulty with this view, however, is
that — as we have explained — action taken by the
NEB in furtherance of its powers under s. 5(1)(b)
of COGOA to make final decisions is itself Crown
conduct which triggers the duty to consult. Nor,
respectfully, can we agree with the majority of
the Federal Court of Appeal in Chippewas of the
Thames that an NEB decision will comply with
s. 35(1) of the Constitution Act, 1982 so long as
the NEB ensures the proponents engage in a “dia-
logue” with potentially affected Indigenous groups
(para. 62). If the Crown’s duty to consult has been

[37] L’ONE dispose, tant en vertu de la Loi sur
I’ONE que de la LOPC, de vastes pouvoirs 1”auto-
risant a entendre et a trancher toute question perti-
nente de droit et de fait (Loi sur [’ONE, par. 12(2);
LOPC, par. 5.31(2)). Aucune disposition de 1’'une ou
I’autre de ces lois ne tend a indiquer que le 1égis-
lateur entendait priver ’ONE du pouvoir de statuer
sur le caractere adéquat de la consultation. De plus,
dans Québec (Procureur général) c. Canada (Office
national de 1’énergie), [1994] 1 R.C.S. 159, notre
Cour a conclu que les décisions de I’ONE doivent
respecter le par. 35(1) de la Loi constitutionnelle de
1982. Par conséquent, I’ONE peut décider s’il a été
satisfait a I’obligation de consulter de la Couronne.

[38] Nous constatons que, dans I’affaire Chippewas
of the Thames, les juges majoritaires de la Cour d’ap-
pel fédérale ont considéré que I’ONE n’avait pas été
régulierement saisi de cette question. Ils ont distin-
gué cette affaire de I’arrét Carrier Sekani sur la base
que, dans Chippewas of the Thames, la Couronne
n’était pas partie 4 1’audience devant 1'ONE, tandis
que dans Carrier Sekani la Couronne (par 1’entre-
mise de BC Hydro, une société d’Etat) était partie 2
I’instance devant la commission des services d’utilité
publique. Se fondant sur I’arrét Premiére nation da-
kota de Standing Buffalo c. Enbridge Pipelines Inc.,
2009 CAF 308, [2010] 4 R.C.F. 500, les juges majo-
ritaires de la Cour d’appel fédérale dans Chippewas
of the Thames ont estimé que I’ONE n’est pas tenu
de se demander si I’obligation de consulter incom-
bant a la Couronne a pris naissance (ou s’il a été sa-
tisfait a cette obligation) avant d’autoriser un projet
li€ aux ressources, sauf dans le cas ou la Couronne
est une partie a I’instance devant I’ONE.

[39] Toutefois, la difficulté que souleve cette opi-
nion est que — comme nous 1’avons expliqué — les
mesures prises par I’ONE en application de son
pouvoir de rendre des décisions définitives en vertu
de I’al. 5(1)b) de la LOPC sont elles-mémes des me-
sures prises par la Couronne qui donnent naissance a
I’obligation de consulter. Nous ne pouvons pas non
plus, soit dit en tout respect, souscrire a 1’opinion
des juges majoritaires de la Cour d’appel fédérale
dans I’affaire connexe Chippewas of the Thames
selon laquelle une décision de 1’ONE respecte le
par. 35(1) de la Loi constitutionnelle de 1982 dans
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triggered, a decision maker may only proceed to ap-
prove a project if Crown consultation is adequate.
Although in many cases the Crown will be able to
rely on the NEB’s processes as meeting the duty
to consult, because the NEB is the final decision
maker, the key question is whether the duty is ful-
filled prior to project approval (Haida, at para. 67).
Accordingly, where the Crown’s duty to consult an
affected Indigenous group with respect to a project
under COGOA remains unfulfilled, the NEB must
withhold project approval. And, where the NEB
fails to do so, its approval decision should (as we
have already said) be quashed on judicial review,
since the duty to consult must be fulfilled prior to
the action that could adversely affect the right in
question (Tsilhqot’in Nation v. British Columbia,
2014 SCC 44, [2014] 2 S.C.R. 257, at para. 78).

[40] Some commentators have suggested that the
NEB, in view of its mandate to decide issues in the
public interest, cannot effectively account for Ab-
original and treaty rights and assess the Crown’s
duty to consult (see R. Freedman and S. Hansen,
“Aboriginal Rights vs. The Public Interest”, prepared
for Pacific Business & Law Institute Conference,
Vancouver, B.C. (February 26-27, 2009) (online), at
pp- 4 and 14). We do not, however, see the public in-
terest and the duty to consult as operating in conflict.
As this Court explained in Carrier Sekani, the duty
to consult, being a constitutional imperative, gives
rise to a special public interest that supersedes other
concerns typically considered by tribunals tasked
with assessing the public interest (para. 70). A proj-
ect authorization that breaches the constitutionally
protected rights of Indigenous peoples cannot serve
the public interest (ibid.).

[41] This leaves the question of what a regula-
tory agency must do where the adequacy of Crown

la mesure ot I’ONE s’assure que les promoteurs
participent a des « discussions » avec les groupes
autochtones susceptibles d’étre touchés (par. 62).
Si I’obligation de la Couronne de consulter a pris
naissance, un décideur ne peut approuver un projet
que si la consultation incombant a la Couronne est
adéquate. Méme si dans bien des cas la Couronne
peut s’en remettre aux processus de I’ONE pour
satisfaire a son obligation de consulter, étant donné
que c’est I’ONE qui prend la décision définitive, la
question fondamentale consiste a décider s’il a été
satisfait a I’obligation avant I’approbation du projet
(Haida, par. 67). En conséquence, lorsque la Cou-
ronne n’a pas satisfait a son obligation de consulter
les groupes autochtones touchés par un projet visé
par la LOPC, I’ONE doit refuser d’approuver le
projet. S’il I’approuve, sa décision devrait (comme
nous 1’avons dit précédemment) étre annulée a
I’issue d’un contrdle judiciaire, puisque 1’obliga-
tion de consulter doit étre respectée avant la prise
de mesures susceptibles d’avoir des effets préjudi-
ciables sur le droit en question (Nation Tsilhqot’in
c. Colombie-Britannique, 2014 CSC 44, [2014] 2
R.C.S. 257, par. 78).

[40] Certains auteurs affirment que, comme
I’ONE a pour mission de trancher des questions
dans I’intérét public, il ne peut, de maniere effective,
tenir compte des droits ancestraux et issus de traités
et apprécier 1’obligation de consulter de la Couronne
(voir R. Freedman et S. Hansen, « Aboriginal Rights
vs. The Public Interest », préparé pour une confé-
rence du Pacific Business & Law Institute, Van-
couver, C.-B. (26-27 février 2009) (en ligne), p. 4
et 14). A notre avis, cependant, 1’intérét public et
I’obligation de consulter ne sont pas incompatibles.
Comme 1’a expliqué la Cour dans Carrier Sekani,
en tant qu’impératif constitutionnel, 1’obligation de
consulter fait naitre un intérét public spécial, qui
I’emporte sur les autres préoccupations dont tiennent
habituellement compte les tribunaux administratifs
appelés a évaluer I’intérét public (par. 70). Lorsque
I’autorisation accordée a I’égard d’un projet viole les
droits constitutionnels des peuples autochtones, cette
autorisation ne saurait servir I’intérét public (ibid.).

[41] 1l reste a déterminer ce qu’un organisme de
réglementation doit faire dans les cas ou se souléve
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consultation is raised before it. When affected In-
digenous groups have squarely raised concerns
about Crown consultation with the NEB, the NEB
must usually address those concerns in reasons, par-
ticularly in respect of project applications requiring
deep consultation. Engagement of the honour of the
Crown does not predispose a certain outcome, but
promotes reconciliation by imposing obligations on
the manner and approach of government (Haida, at
paras. 49 and 63). Written reasons foster reconcili-
ation by showing affected Indigenous peoples that
their rights were considered and addressed (Haida,
at para. 44). Reasons are “a sign of respect [which]
displays the requisite comity and courtesy becoming
the Crown as Sovereign toward a prior occupying
nation” (Kainaiwa/Blood Tribe v. Alberta (Energy),
2017 ABQB 107, at para. 117 (CanLII)). Written
reasons also promote better decision making (Baker
v. Canada (Minister of Citizenship and Immigra-
tion), [1999] 2 S.C.R. 817, at para. 39).

[42] This does not mean, however, that the NEB
is always required to review the adequacy of Crown
consultation by applying a formulaic “Haida anal-
ysis”, as the appellants suggest. Nor will explicit
reasons be required in every case. The degree of
consideration that is appropriate will depend on the
circumstances of each case. But where deep consul-
tation is required and the affected Indigenous peo-
ples have made their concerns known, the honour
of the Crown will usually oblige the NEB, where
its approval process triggers the duty to consult, to
explain how it considered and addressed these con-
cerns.

E. Was the Consultation Adequate in This Case?

[43] The Crown acknowledges that deep consul-
tation was required in this case, and we agree. As

devant lui la question du caractere adéquat de la
consultation incombant a la Couronne. Lorsque les
groupes autochtones touchés soulevent directement
aupres de I’ONE des préoccupations concernant la
consultation qui a été menée par la Couronne, I’ONE
doit habituellement traiter de ces préoccupations
dans des motifs, plus particulierement s’il s’agit
d’une demande d’approbation de projet requérant
une consultation approfondie. Le fait que I’honneur
de la Couronne soit en jeu ne permet pas de préjuger
d’un résultat donné, mais favorise la réconciliation
en imposant des obligations quant a I’approche et a
la facon de faire du gouvernement (Haida, par. 49 et
63). L’existence de motifs écrits favorise la réconci-
liation, parce que ces motifs montrent aux peuples
autochtones touchés que leurs droits ont été considé-
rés et comment on en a tenu compte (Haida, par. 44).
Des motifs constituent [TRADUCTION] « une marque
de respect [qui] démontre la courtoisie dont doit
faire preuve la Couronne en tant que souverain en-
vers une nation qui occupait le territoire avant elle »
(Kainaiwa/Blood Tribe c. Alberta (Energy), 2017
ABQB 107, par. 117 (CanLlII)). Les motifs écrits fa-
vorisent également une meilleure prise de décision
(Baker c. Canada (Ministre de la Citoyenneté et de
I’Immigration), [1999] 2 R.C.S. 817, par. 39).

[42] Cependant, cela ne signifie pas, contraire-
ment 2 ce qu’affirment les appelants, que I’ONE
est toujours tenu d’examiner le caractere adéquat
de la consultation qui a été menée en appliquant
mécaniquement 1’« analyse requise par 1’arrét
Haida ». Des motifs explicites ne sont pas non plus
requis dans tous les cas. L’étendue de I’analyse qui
conviendra variera selon les circonstances propres
a chaque cas. Mais dans les cas ou une consulta-
tion approfondie est nécessaire et que les peuples
autochtones touchés ont fait connaitre leurs pré-
occupations, I’honneur de la Couronne obligera
généralement I’ONE, lorsque son processus d’ap-
probation donne naissance a I’obligation de consul-
ter, a expliquer de quelle maniere il a considéré ces
préoccupations et il en a tenu compte.

E. La consultation a-t-elle été adéquate en
l’espece?

[43] La Couronne reconnait qu’une consulta-
tion approfondie était requise dans le cas qui nous
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this Court explained in Haida, deep consultation
is required “where a strong prima facie case for
the claim is established, the right and potential in-
fringement is of high significance to the Aboriginal
peoples, and the risk of non-compensable damage
is high” (para. 44). Here, the appellants had estab-
lished treaty rights to hunt and harvest marine mam-
mals. These rights were acknowledged at the Federal
Court of Appeal as being extremely important to the
appellants for their economic, cultural, and spiri-
tual well-being (para. 2). Jerry Natanine, the for-
mer mayor of Clyde River, explained that hunting
marine mammals “provides us with nutritious food,;
enables us to take part in practices we have main-
tained for generations; and enables us to maintain
close relationships with each other through the shar-
ing of what we call ‘country food’” (A.R., vol. II, at
p- 197). The importance of these rights was also re-
cently recognized by the Nunavut Court of Justice:

The Inuit right which is of concern in this matter is
the right to harvest marine mammals. Many Inuit in
Nunavut rely on country food for the majority of their
diet. Food costs are very high and many would be un-
able to purchase food to replace country food if country
food were unavailable. Country food is recognized as be-
ing of higher nutritional value than purchased food. But
the inability to harvest marine mammals would impact
more than . . . just the diet of Inuit. The cultural tradition
of sharing country food with others in the community
would be lost. The opportunity to make traditional cloth-
ing would be impacted. The opportunity to participate in
the hunt, an activity which is fundamental to being Inuk,
would be lost. The Inuit right which is at stake is of high
significance. This suggests a significant level of consulta-
tion and accommodation is required.

(Qikigtani Inuit Assn. v. Canada (Minister of Natural
Resources), 2010 NUCJ 12, 54 C.E.L.R. (3d) 263, at
para. 25)

occupe, et nous en convenons. Comme notre Cour
I’a expliqué dans I’arrét Haida, une consultation ap-
profondie est requise dans « les cas ou la revendi-
cation repose sur une preuve a premiere vue solide,
ou le droit et I’atteinte potentielle sont d’une haute
importance pour les Autochtones et ou le risque de
préjudice non indemnisable est élevé » (par. 44). En
I’espece, les appelants possedent des droits issus de
traités établis leur permettant de chasser et de récol-
ter des mammiferes marins. La Cour d’appel fédé-
rale a reconnu que ces droits étaient extrémement
importants pour le bien-étre économique, culturel
et spirituel des appelants (par. 2). Jerry Natanine,
I’ancien maire de Clyde River, a fourni les expli-
cations qui suivent a ce sujet : [TRADUCTION] « [la
chasse aux mammiferes marins] nous fournit des
aliments nutritifs, en plus de nous permettre d’exer-
cer des pratiques observées depuis des générations
et d’entretenir d’étroites relations les uns avec les
autres grace au partage de ce que nous appelons les
“aliments traditionnels” » (d.a., vol. I, p. 197). Ré-
cemment, la Cour de justice du Nunavut a également
reconnu I’importance de ces droits :

[TRADUCTION] Le droit inuit qui nous intéresse en
I’espece est le droit de récolter les mammiféres marins.
Le régime alimentaire de nombreux Inuits au Nunavut
se compose en grande partie d’aliments traditionnels.
Le cofit des aliments est tres €levé, et plusieurs habitants
seraient dans I’incapacité d’acheter des aliments pour
remplacer les aliments traditionnels si ceux-ci n’étaient
plus disponibles. Il est reconnu que les aliments tradi-
tionnels ont une valeur nutritive plus élevée que les ali-
ments achetés. Cependant, I’incapacité de récolter des
mammiféres marins n’aurait pas uniquement des réper-
cussions sur le régime alimentaire des Inuits. La tradition
culturelle qu’ont les Inuits de partager les aliments tra-
ditionnels entre eux dans la communauté serait perdue.
La fabrication de vétements traditionnels serait aussi tou-
chée. Les Inuits perdraient la possibilité de participer a la
chasse, une activité qui constitue un aspect fondamental
de I’identité inuite. Le droit des Inuits qui est en jeu est
d’une grande importance, d’ou la nécessité d’une consul-
tation approfondie et de mesures d’accommodement
substantielles.

(Qikigtani Inuit Assn. c. Canada (Minister of Natural
Resources), 2010 NUCJ 12, 54 C.E.L.R. (3d) 263,
par. 25)
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[44] The risks posed by the proposed testing to
these treaty rights were also high. The NEB’s en-
vironmental assessment concluded that the project
could increase the mortality risk of marine mam-
mals, cause permanent hearing damage, and change
their migration routes, thereby affecting traditional
resource use. Given the importance of the rights at
stake, the significance of the potential impact, and
the risk of non-compensable damage, the duty owed
in this case falls at the highest end of the spectrum.

[45] Bearing this in mind, the consultation that
occurred here fell short in several respects. First,
the inquiry was misdirected. While the NEB found
that the proposed testing was not likely to cause
significant adverse environmental effects, and that
any effects on traditional resource use could be ad-
dressed by mitigation measures, the consultative in-
quiry is not properly into environmental effects per
se. Rather, it inquires into the impact on the right.
No consideration was given in the NEB’s environ-
mental assessment to the source — in a treaty — of
the appellants’ rights to harvest marine mammals,
nor to the impact of the proposed testing on those
rights.

[46] Furthermore, although the Crown relies on
the processes of the NEB as fulfilling its duty to
consult, that was not made clear to the Inuit. The
significance of the process was not adequately ex-
plained to them.

[47] Finally, and most importantly, the process
provided by the NEB did not fulfill the Crown’s
duty to conduct deep consultation. Deep consulta-
tion “may entail the opportunity to make submis-
sions for consideration, formal participation in the
decision-making process, and provision of writ-
ten reasons to show that Aboriginal concerns were
considered and to reveal the impact they had on the
decision” (Haida, at para. 44). Despite the NEB’s
broad powers under COGOA to afford those advan-
tages, limited opportunities for participation and
consultation were made available to the appellants.

[44] Les essais proposés comportent également
des risques importants pour ces droits issus de trai-
tés. Selon I’évaluation environnementale de I'ONE,
ce projet est susceptible d’accroitre le risque de
mortalité chez les mammiféres marins, de causer
des dommages permanents a leur ouie et de mo-
difier leurs routes migratoires, situation qui a en
conséquence une incidence sur ’utilisation des res-
sources traditionnelles. En raison de I’importance
du droit en jeu, de la portée des effets potentiels et
du risque de préjudice non indemnisable, I’obliga-
tion qui s’impose dans la présente affaire se situe a
I’extrémité supérieure du continuum.

[45] Dans cette optique, la consultation qui a eu
lieu en I’espece a été lacunaire a plusieurs égards.
Premierement, la consultation était mal orientée.
Bien que I’ONE ait conclu que les essais proposés
n’étaient pas susceptibles d’avoir des effets environ-
nementaux négatifs importants, et que tout effet sur
I’utilisation des ressources traditionnelles pourrait
faire I’objet de mesures d’atténuation, le processus
consultatif ne vise pas vraiment les effets environne-
mentaux en tant que tels, mais plutdt les effets sur le
droit. Dans son évaluation environnementale, ’ONE
n’a pas pris en considération la source — un traité
— des droits des appelants de récolter des mammi-
feres marins, ni I’incidence des essais proposés sur
ces droits.

[46] Deuxiemement, il n’a pas été indiqué claire-
ment aux Inuits que la Couronne s’en remettait aux
processus de I’ONE pour satisfaire 2 son obligation
de consulter. L’ importance du processus ne leur a
pas été expliquée adéquatement.

[47] Enfin, élément le plus important, le processus
de I’ONE n’a pas permis de satisfaire 2 1’obligation
de la Couronne de mener une consultation approfon-
die. Une telle consultation « pourrait comporter la
possibilité de présenter des observations, la participa-
tion officielle a la prise de décisions et la présentation
de motifs montrant que les préoccupations des Au-
tochtones ont été prises en compte et précisant quelle
a été I'incidence de ces préoccupations sur la déci-
sion » (Haida, par. 44). Malgré les vastes pouvoirs
que la LOPC confere 2 1'ONE pour offrir de telles
mesures avantageuses, les appelants n’ont bénéficié
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Unlike many NEB proceedings, including the pro-
ceedings in Chippewas of the Thames, there were
no oral hearings. Although the appellants submitted
scientific evidence to the NEB, this was done with-
out participant funding. Again, this stands in contrast
to Chippewas of the Thames, where the consultation
process was far more robust. In that case, the NEB
held oral hearings, the appellants received funding
to participate in the hearings, and they had the op-
portunity to present evidence and a final argument.’
While these procedural protections are characteris-
tic of an adversarial process, they may be required
for meaningful consultation (Haida, at para. 41) and
do not transform its underlying objective: fostering
reconciliation by promoting an ongoing relationship
(Carrier Sekani, at para. 38).

[48] The consultation in this case also stands in
contrast to Taku River where, despite its entitlement
to consultation falling only at the midrange of the
spectrum (para. 32), the Taku River Tlingit First Na-
tion, with financial assistance (para. 37), fully partic-
ipated in the assessment process as a member of the
project committee, which was “the primary engine
driving the assessment process” (paras. 3, 8 and 40).

[49] While these procedural safeguards are not
always necessary, their absence in this case sig-
nificantly impaired the quality of consultation.
Although the appellants had the opportunity to
question the proponents about the project during the
NEB meetings in the spring of 2013, the proponents
were unable to answer many questions, including

> The NEB process in Chippewas of the Thames was undertaken
pursuant to the NEB Act, not COGOA. Under the NEB Act, the
NEB had at the relevant time, and still has today, explicit statutory
powers to conduct public hearings (s. 24) and provide participant
funding for such hearings (s. 16.3). As noted above, Parliament
conferred similar powers upon the NEB under COGOA in 2015.

que de tres peu de possibilités de participation et de
consultation. Contrairement a de nombreuses autres
instances de I’ONE, y compris celle dans I’affaire
Chippewas of the Thames, il n’y a pas eu d’audiences
en I’espece. Bien que les appelants aient soumis des
éléments de preuve scientifique a2 1'ONE, ils 1’ont
fait sans recevoir d’aide financiere a I’intention des
participants. Une autre situation qui contraste avec
I’affaire Chippewas of the Thames, ou le processus
de consultation a été beaucoup plus robuste. Dans
cette affaire, ’ONE a tenu des audiences, les appe-
lants ont regu des fonds pour y participer et ils ont eu
I’occasion de présenter des €léments de preuve et des
observations finales’. Quoique ces garanties procédu-
rales constituent des caractéristiques d’un processus
contradictoire, elles peuvent &tre nécessaires pour
qu’une véritable consultation ait lieu (Haida, par. 41)
et elles ne transforment pas 1’objectif sous-jacent de
cette consultation, soit encourager la réconciliation
tout en favorisant le maintien de relations constantes
(Carrier Sekani, par. 38).

[48] La consultation qui s’est déroulée en I’espece
contraste également avec celle tenue dans I’ affaire
Taku River ou, méme si elle avait droit uniquement
a un niveau de consultation se trouvant a mi-chemin
du continuum (par. 32), la Premiere Nation Tlingit
de Taku River a obtenu de 1’aide financiere (par. 37)
et a participé pleinement au processus d’évaluation
en tant que membre du comité responsable du pro-
jet, comité qui était le « principal moteur du proces-
sus d’évaluation » (par. 3, 8 et 40).

[49] Bien que ces garanties procédurales ne soient
pas toujours nécessaires, leur absence en I’espece a
réduit de facon importante la qualité de la consul-
tation. Méme si les appelants ont eu la possibilité
d’interroger les promoteurs au sujet du projet lors
des rencontres organisées par I’ONE au printemps
2013, ces derniers ont été incapables de répondre a

Le processus suivi par I'ONE dans 1’affaire Chippewas of the
Thames s’est déroulé conformément a la Loi sur [ ’ONE, et non
ala LOPC. En vertu de la Loi sur 'ONE, I'ONE possédait au
moment pertinent, et posséde encore aujourd’hui, le pouvoir ex-
plicite de tenir des audiences publiques (art. 24) et de verser de
I’aide financiere en vue de faciliter la participation a de telles
audiences (art. 16.3). Comme il a été indiqué précédemment,
le Parlement a conféré a I'ONE des pouvoirs similaires dans la
LOPCen2015.
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basic questions about the effect of the proposed test-
ing on marine mammals. The proponents did even-
tually respond to these questions; however, they did
so in a 3,926 page document which they submitted
to the NEB. This document was posted on the NEB
website and delivered to the hamlet offices in Pond
Inlet, Clyde River, Qikiqtajuak and Iqaluit. Internet
speed is slow in Nunavut, however, and bandwidth
is expensive. The former mayor of Clyde River de-
posed that he was unable to download this docu-
ment because it was too large. Furthermore, only a
fraction of this enormous document was translated
into Inuktitut. To put it mildly, furnishing answers to
questions that went to the heart of the treaty rights at
stake in the form of a practically inaccessible docu-
ment dump months after the questions were initially
asked in person is not true consultation. “‘[CJon-
sultation’ in its least technical definition is talking
together for mutual understanding” (T. Isaac and A.
Knox, “The Crown’s Duty to Consult Aboriginal
People” (2003), 41 Alta. L. Rev. 49, at p. 61). No
mutual understanding on the core issues — the po-
tential impact on treaty rights, and possible accom-
modations — could possibly have emerged from
what occurred here.

[50] The fruits of the Inuit’s limited participa-
tion in the assessment process here are plain in
considering the accommodations recorded by the
NEB’s environmental assessment report. It noted
changes made to the project as a result of consul-
tation, such as a commitment to ongoing consulta-
tion, the placement of community liaison officers
in affected communities, and the design of an Inuit
Qaujimajatuqangit (Inuit traditional knowledge)
study. The proponents also committed to installing
passive acoustic monitoring on the ship to be used
in the proposed testing to avoid collisions with ma-
rine mammals.

de nombreuses questions, y compris des questions
de base sur les effets des essais proposés sur les
mammiferes marins. Les promoteurs ont finalement
répondu a ces questions; cependant, ils 1’ont fait
dans un document de 3 926 pages, qu’ils ont sou-
mis 2 I’'ONE. Ce document a été affiché sur le site
Web de I’ONE et remis aux bureaux des hameaux
de Pond Inlet, Clyde River, Qikiqtajuak et Iqualuit.
Toutefois, I’Internet est lent au Nunavut, et la bande
passante est coliteuse. L’ancien maire de Clyde
River a déclaré avoir été incapable de télécharger
le document, puisque celui-ci était trop volumi-
neux. De plus, une fraction seulement de cet énorme
document a été traduite en inuktitut. Le moins que
I’on puisse dire, c’est que le fait de répondre a des
questions qui touchent a 1’essence des droits issus
de traités en cause au moyen d’un amas documen-
taire pratiquement inaccessible, et ce, des mois apres
que les questions aient été posées en personne ne
constitue pas une véritable consultation. Selon des
auteurs, le mot [TRADUCTION] « “consultation”, dans
son sens le moins technique, s’entend de I’action de
se parler dans le but de se comprendre les uns les
autres » (T. Isaac et A. Knox, « The Crown’s Duty
to Consult Aboriginal People » (2003), 41 Alta. L.
Rev. 49, p. 61). Aucune compréhension mutuelle sur
les points fondamentaux — a savoir les effets poten-
tiels sur les droits issus de traités et les possibles ac-
commodements — n’aurait pu vraiment aboutir de
ce qui s’est déroulé dans la présente affaire.

[50] Les fruits de la participation limitée des Inuits
au processus d’évaluation en I’espece ressortent clai-
rement de I’examen des mesures d’accommodement
consignées dans le rapport d’évaluation environne-
mentale de I’ONE. 11 y est fait état des changements
apportés au projet par suite de la consultation, par
exemple un engagement a poursuivre les consulta-
tions, 1’affectation d’agents de liaison aupres de la
communauté dans les communautés touchées et
un projet d’étude sur les Inuit Qaujimajatuqangit
(connaissances traditionnelles inuites). Les promo-
teurs se sont aussi engagés a doter le navire devant
&tre utilisé pour les essais proposés d’appareils de
surveillance acoustique passive afin d’éviter les col-
lisions avec des mammiféres marins.
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[51] These changes were, however, insignificant
concessions in light of the potential impairment of
the Inuit’s treaty rights. Further, passive acoustic
monitoring was no concession at all, since it is a
requirement of the Statement of Canadian Practice
With Respect to the Mitigation of Seismic Sound in
the Marine Environment which provides “minimum
standards, which will apply in all non-ice covered
marine waters in Canada” (A.R., vol. I, at p. 40),
and which would be included in virtually all seismic
testing projects. None of these putative concessions,
nor the NEB’s reasons themselves, gave the Inuit
any reasonable assurance that their constitutionally
protected treaty rights were considered as rights,
rather than as an afterthought to the assessment of
environmental concerns.

[52] The consultation process here was, in view
of the Inuit’s established treaty rights and the risk
posed by the proposed testing to those rights, signifi-
cantly flawed. Had the appellants had the resources
to submit their own scientific evidence, and the op-
portunity to test the evidence of the proponents, the
result of the environmental assessment could have
been very different. Nor were the Inuit given mean-
ingful responses to their questions regarding the
impact of the testing on marine life. While the NEB
considered potential impacts of the project on ma-
rine mammals and on Inuit traditional resource use,
its report does not acknowledge, or even mention,
the Inuit treaty rights to harvest wildlife in the Nuna-
vut Settlement Area, or that deep consultation was
required.

IV. Conclusion

[53] For the foregoing reasons, we conclude that
the Crown breached its duty to consult the appel-
lants in respect of the proposed testing. We would
allow the appeal with costs to the appellants, and
quash the NEB’s authorization.

Appeal allowed with costs.

[51] Cependant, ces changements ne représen-
taient que des concessions négligeables au regard
de I’atteinte potentielle aux droits issus de trai-
tés des Inuits. En outre, la surveillance acoustique
passive ne constituait aucunement une concession,
puisqu’elle est exigée par I’Enoncé des pratiques ca-
nadiennes d’atténuation des ondes sismiques en mi-
lieu marin, lequel énonce des « normes minimales,
qui s’appliquent dans toutes les eaux marines du Ca-
nada libres de glace » (d.a., vol. I, p. 40), et qui figu-
reraient virtuellement dans tous les projets d’essais
sismiques. Aucune de ces soi-disant concessions,
ni les motifs eux-mémes exposés par I’ONE, n’ont
donné aux Inuits une assurance raisonnable que
leurs droits issus de traités protégés par la Constitu-
tion avaient été considérés en tant que droits, plutot
que comme un aspect accessoire de 1’évaluation des
préoccupations environnementales.

[52] Compte tenu des droits issus de traités établis
que possedent les Inuits et des risques que posent
pour ces droits les essais proposés, le processus de
consultation qui s’est déroulé en I’espece a comporté
d’importantes lacunes. Si les appelants avaient dis-
posé des ressources nécessaires pour présenter leur
propre preuve scientifique, et s’ils avaient eu 1’occa-
sion de vérifier la validité de la preuve des promo-
teurs, le résultat de I’évaluation environnementale
aurait pu étre bien différent. Les Inuits n’ont pas non
plus recu de réponses concretes a leurs questions au
sujet de I’effet des essais sur la vie marine. Bien que
I’ONE ait examiné les répercussions potentielles du
projet sur les mammiferes marins et sur 1’utilisa-
tion traditionnelle des ressources par les Inuits, son
rapport ne reconnait pas, ni méme ne mentionne,
I’existence des droits issus de traités des Inuits de ré-
colter des ressources fauniques au Nunavut ou le fait
qu’une consultation approfondie était nécessaire.

IV. Conclusion

[53] Pour ces motifs, nous concluons que la Cou-
ronne a manqué a son obligation de consulter les ap-
pelants au sujet des essais proposés. Nous sommes
d’avis d’accueillir le pourvoi, avec dépens en faveur
des appelants, et d’annuler I’autorisation de I’ONE.

Pourvoi accueilli avec dépens.
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Nouvelle-Ecosse, procureur général

de la Saskatchewan, procureur

général de ’Alberta, Bande indienne

de Squamish et Bande indienne

des Lax-kw’alaams, Nation haisla,
Sommet des Premiéres nations,
Premiere nation Dene Tha’, Tenimgyet,
aussi connu sous le nom

d’Art Matthews, chef héréditaire
Gitxsan, Business Council of

British Columbia, Aggregate Producers
Association of British Columbia,
British Columbia and Yukon Chamber of
Mines, British Columbia

Chamber of Commerce, Council of

2004 SCC 73 (CanLll)



512 HAIDA NATION v. B.C. (MINISTER OF FORESTS)

[2004] 3 S.C.R.

British Columbia Cattlemen’s Association
and Village of Port Clements Interveners

INDEXED AS: HAIDA NATION v. BRITISH COLUMBIA
(MINISTER OF FORESTS)

Neutral citation: 2004 SCC 73.
File No.: 29419.
2004: March 24; 2004: November 18.

Present: McLachlin C.J. and Major, Bastarache, Binnie,
LeBel, Deschamps and Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Crown — Honour of Crown — Duty to consult and
accommodate Aboriginal peoples — Whether Crown
has duty to consult and accommodate Aboriginal peo-
ples prior to making decisions that might adversely
affect their as yet unproven Aboriginal rights and title
claims — Whether duty extends to third party.

For more than 100 years, the Haida people have
claimed title to all the lands of Haida Gwaii and the
waters surrounding it, but that title has not yet been
legally recognized. The Province of British Columbia
issued a “Tree Farm License” (T.F.L. 39) to a large for-
estry firm in 1961, permitting it to harvest trees in an
area of Haida Gwaii designated as Block 6. In 1981,
1995 and 2000, the Minister replaced T.F.L. 39, and in
1999, the Minister approved a transfer of T.EL. 39 to
Weyerhaeuser Co. The Haida challenged in court these
replacements and the transfer, which were made without
their consent and, since at least 1994, over their objec-
tions. They asked that the replacements and transfer be
set aside. The chambers judge dismissed the petition,
but found that the government had a moral, not a legal,
duty to negotiate with the Haida. The Court of Appeal
reversed the decision, declaring that both the govern-
ment and Weyerhaeuser Co. have a duty to consult with
and accommodate the Haida with respect to harvesting
timber from Block 6.

Held: The Crown’s appeal should be dismissed.
Weyerhaeuser Co.’s appeal should be allowed.

While it is open to the Haida to seek an interlocutory
injunction, they are not confined to that remedy, which

Forest Industries, Mining Association

of British Columbia, British Columbia
Cattlemen’s Association et Village de Port
Clements [Intervenants

REPERTORIE : NATION HATDA ¢. COLOMBIE-
BRITANNIQUE (MINISTRE DES FORETS)

Référence neutre : 2004 CSC 73.
N© du greffe : 29419.
2004 : 24 mars; 2004 : 18 novembre.

Présents : La juge en chef McLachlin et les juges Major,
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D’APPEL DE LA
COLOMBIE-BRITANNIQUE

Couronne — Honneur de la Couronne — Obligation
de consulter les peuples autochtones et de trouver des
accommodements a leurs préoccupations — La Cou-
ronne a-t-elle envers les peuples autochtones une
obligation de consultation et d’accommodement avant
de prendre une décision susceptible d’avoir un effet
préjudiciable sur des revendications de droits et titres
ancestraux non encore prouvées? — L'obligation vise-t-
elle aussi les tiers?

Depuis plus de 100 ans, les Haida revendiquent un titre
sur les terres des fles Haida Gwaii et les eaux les entou-
rant; ce titre n’a pas encore été juridiquement reconnu.
En 1961, la province de la Colombie-Britannique a déli-
vré a une grosse compagnie forestiére une « concession
de ferme forestiere » (CFF 39) I'autorisant a récolter des
arbres dans la région des iles Haida Gwaii connue sous
le nom de Bloc 6. En 1981, en 1995 et en I’an 2000, le
ministre a remplacé la CFF 39 et en 1999 il a autorisé la
cession de la CFF 39 a Weyerhaeuser Co. Les Haida ont
contesté devant les tribunaux ces remplacements et cette
cession, qui ont été effectués sans leur consentement
et, depuis 1994 au moins, en dépit de leurs objections.
Ils demandent leur annulation. Le juge en son cabinet a
rejeté la demande, mais a conclu que le gouvernement a
I'obligation morale, mais non légale, de négocier avec les
Haida. La Cour d’appel a infirmé cette décision, décla-
rant que le gouvernement et Weyerhaeuser Co. ont tous
deux I'obligation de consulter les Haida et de trouver des
accommodements a leurs préoccupations.

Arrét : Le pourvoi de la Couronne est rejeté. Le pour-
voi de Weyerhaeuser Co. est accueilli.

Il est loisible aux Haida de demander une injonction
interlocutoire, mais ce n’est pas leur seul recours. Par
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may fail to adequately take account of their interests prior
to final determination thereof. If they can prove a special
obligation giving rise to a duty to consult or accommo-
date, they are free to pursue other available remedies.

The government’s duty to consult with Aboriginal
peoples and accommodate their interests is grounded in
the principle of the honour of the Crown, which must be
understood generously. While the asserted but unproven
Aboriginal rights and title are insufficiently specific for
the honour of the Crown to mandate that the Crown act
as a fiduciary, the Crown, acting honourably, cannot cav-
alierly run roughshod over Aboriginal interests where
claims affecting these interests are being seriously pur-
sued in the process of treaty negotiation and proof. The
duty to consult and accommodate is part of a process of
fair dealing and reconciliation that begins with the asser-
tion of sovereignty and continues beyond formal claims
resolution. The foundation of the duty in the Crown’s
honour and the goal of reconciliation suggest that the duty
arises when the Crown has knowledge, real or construc-
tive, of the potential existence of the Aboriginal right
or title and contemplates conduct that might adversely
affect it. Consultation and accommodation before final
claims resolution preserve the Aboriginal interest and
are an essential corollary to the honourable process of
reconciliation that s. 35 of the Constitution Act, 1982,
demands.

The scope of the duty is proportionate to a prelimi-
nary assessment of the strength of the case supporting the
existence of the right or title, and to the seriousness of the
potentially adverse effect upon the right or title claimed.
The Crown is not under a duty to reach an agreement;
rather, the commitment is to a meaningful process of
consultation in good faith. The content of the duty varies
with the circumstances and each case must be approached
individually and flexibly. The controlling question in all
situations is what is required to maintain the honour of
the Crown and to effect reconciliation between the Crown
and the Aboriginal people with respect to the interests
at stake. The effect of good faith consultation may be
to reveal a duty to accommodate. Where accommoda-
tion is required in making decisions that may adversely
affect as yet unproven Aboriginal rights and title claims,
the Crown must balance Aboriginal concerns reasonably

ailleurs, il est possible que I'injonction interlocutoire ne
tienne pas suffisamment compte de leurs intéréts avant
qu’une décision définitive soit rendue au sujet de ceux-ci.
S’ils sont en mesure d’établir I'existence d’une obligation
particuliere donnant naissance a I’obligation de consulter
ou d’accommoder, ils sont libres de demander 'applica-
tion de ces mesures.

L'obligation du gouvernement de consulter les peu-
ples autochtones et de trouver des accommodements
a leurs intéréts découle du principe de ’honneur de la
Couronne, auquel il faut donner une interprétation géné-
reuse. Bien que les droits et titre ancestraux revendiqués,
mais non encore définis ou prouvés, ne soient pas suf-
fisamment précis pour que I’honneur de la Couronne
oblige celle-ci a agir comme fiduciaire, cette derniere,
si elle entend agir honorablement, ne peut traiter cava-
lierement les intéréts autochtones qui font l'objet de
revendications sérieuses dans le cadre du processus de
négociation et d’établissement d’un traité. L’obligation
de consulter et d’'accommoder fait partie intégrante du
processus de négociation honorable et de conciliation
qui débute au moment de 'affirmation de la souverai-
neté et se poursuit au-dela de la reconnaissance for-
melle des revendications. L'objectif de conciliation ainsi
que lobligation de consultation, laquelle repose sur
I’honneur de la Couronne, tendent a indiquer que cette
obligation prend naissance lorsque la Couronne a con-
naissance, concrétement ou par imputation, de 1’exis-
tence potentielle du droit ou titre ancestral et envisage
des mesures susceptibles d’avoir un effet préjudiciable
sur celui-ci. La prise de mesures de consultation et d’ac-
commodement avant le réeglement définitif d’'une reven-
dication permet de protéger les intéréts autochtones et
constitue méme un aspect essentiel du processus hono-
rable de conciliation imposé par I’art. 35 de la Loi cons-
titutionnelle de 1982.

L’étendue de I'obligation dépend de I’évaluation préli-
minaire de la solidité de la preuve étayant ’existence du
droit ou du titre revendiqué, et de la gravité des effets pré-
judiciables potentiels sur le droit ou le titre. La Couronne
n’a pas 'obligation de parvenir a une entente mais plutot
de mener de bonne foi de véritables consultations. Le con-
tenu de 'obligation varie selon les circonstances et il faut
procéder au cas par cas. La question décisive dans toutes
les situations consiste a déterminer ce qui est nécessaire
pour préserver ’honneur de la Couronne et pour concilier
les intéréts de la Couronne et ceux des Autochtones. Des
consultations menées de bonne foi peuvent faire naitre
l'obligation d’accommodement. Lorsque des mesures
d’accommodement sont nécessaires lors de la prise d’une
décision susceptible d’avoir un effet préjudiciable sur
des revendications de droits et de titre ancestraux non
encore prouvées, la Couronne doit établir un équilibre

2004 SCC 73 (CanLll)



514 HAIDA NATION v. B.C. (MINISTER OF FORESTS)

[2004] 3 S.C.R.

with the potential impact of the decision on the asserted
right or title and with other societal interests.

Third parties cannot be held liable for failing to dis-
charge the Crown’s duty to consult and accommodate.
The honour of the Crown cannot be delegated, and the
legal responsibility for consultation and accommodation
rests with the Crown. This does not mean, however, that
third parties can never be liable to Aboriginal peoples.

Finally, the duty to consult and accommodate applies
to the provincial government. At the time of the Union,
the Provinces took their interest in land subject to any
interest other than that of the Province in the same. Since
the duty to consult and accommodate here at issue is
grounded in the assertion of Crown sovereignty which
pre-dated the Union, the Province took the lands subject
to this duty.

The Crown’s obligation to consult the Haida on the
replacement of T.FL. 39 was engaged in this case. The
Haida’s claims to title and Aboriginal right to harvest red
cedar were supported by a good prima facie case, and
the Province knew that the potential Aboriginal rights
and title applied to Block 6, and could be affected by
the decision to replace T.F.L. 39. T.E.L. decisions reflect
strategic planning for utilization of the resource and may
have potentially serious impacts on Aboriginal rights
and titles. If consultation is to be meaningful, it must
take place at the stage of granting or renewing T.F.L.s.
Furthermore, the strength of the case for both the Haida’s
title and their right to harvest red cedar, coupled with
the serious impact of incremental strategic decisions on
those interests, suggest that the honour of the Crown may
also require significant accommodation to preserve the
Haida’s interest pending resolution of their claims.

Cases Cited

Applied: Delgamuukw v. British Columbia, [1997]
3 S.C.R. 1010; referred to: R/JR — MacDonald Inc.
v. Canada (Attorney General), [1994] 1 S.C.R. 311;
R. v. Van der Peet, [1996] 2 S.C.R. 507; R. v. Badger,
[1996] 1 S.C.R. 771; R. v. Marshall, [1999] 3 S.C.R. 456;
Wewaykum Indian Band v. Canada, [2002] 4 S.C.R.
245, 2002 SCC 79; R. v. Sparrow, [1990] 1 S.C.R. 1075;
R. v. Nikal, [1996] 1 S.C.R. 1013; R. v. Gladstone, [1996]

raisonnable entre les préoccupations des Autochtones,
d’une part, et I'incidence potentielle de la décision sur le
droit ou titre revendiqué et les autres intéréts sociétaux,
d’autre part.

Les tiers ne peuvent étre jugés responsables de ne pas
avoir rempli I’obligation de consultation et d’accommode-
ment qui incombe a la Couronne. Le respect du principe
de I’honneur de la Couronne ne peut étre délégué, et la
responsabilité juridique en ce qui a trait a la consultation
et a ’'accommodement incombe a la Couronne. Toutefois,
cela ne signifie pas que des tiers ne peuvent jamais étre
tenus responsables envers des peuples autochtones.

Enfin, l'obligation de consultation et d’accommode-
ment s’applique au gouvernement provincial. Les inté-
réts acquis par la province sur les terres lors de I'Union
sont subordonnés a tous intéréts autres que ceux que
peut y avoir la province. Comme I'obligation de consul-
ter et d’accommoder qui est en litige dans la présente
affaire est fondée sur 'affirmation par la province, avant
I’Union, de sa souveraineté sur le territoire visé, la pro-
vince a acquis les terres sous réserve de cette obligation.

En I'espece, la Couronne avait I'obligation de consul-
ter les Haida au sujet du remplacement de la CFF 39. Les
revendications par les Haida du titre et du droit ancestral
de récolter du cedre rouge étaient étayées par une preuve
a premiere vue valable, et la province savait que les droits
et titre ancestraux potentiels visaient le Bloc 6 et qu’ils
pouvaient étre touchés par la décision de remplacer la
CFF 39. Les décisions rendues a I’égard des CFF refle-
tent la planification stratégique touchant I'utilisation de
la ressource en cause et risquent d’avoir des conséquen-
ces graves sur les droits ou titres ancestraux. Pour que
les consultations soient utiles, elles doivent avoir lieu a
I’étape de I'octroi ou du renouvellement de la CFF. De
plus, la solidité de la preuve étayant I’existence d’un titre
haida et d’un droit haida autorisant la récolte du cedre
rouge, conjuguée aux répercussions sérieuses sur ces
intéréts des décisions stratégiques successives, indique
que I’honneur de la Couronne pourrait bien commander
des mesures d’accommodement substantielles pour pro-
téger les intéréts des Haida en attendant que leurs reven-
dications soient réglées.

Jurisprudence

Arrét appliqué : Delgamuukw c. Colombie-
Britannique, [1997] 3 R.C.S. 1010; arréts mentionnés :
RJR — MacDonald Inc. c. Canada (Procureur général),
[1994] 1 R.C.S. 311; R. c. Van der Peet, [1996] 2 R.C.S.
507; R. c. Badger, [1996] 1 R.C.S. 771; R. c. Marshall,
[1999] 3 R.C.S. 456; Bande indienne Wewaykum c.
Canada, [2002] 4 R.C.S. 245, 2002 CSC 79; R. c.
Sparrow, [1990] 1 R.C.S. 1075; R. c. Nikal, [1996] 1

2004 SCC 73 (CanLll)



[2004] 3 R.C.S.

NATION HAIDA c. C.-B. (MINISTRE DES FORETS) 515

2 S.C.R. 723; Cardinal v. Director of Kent Institution,
[1985] 2 S.C.R. 643; Baker v. Canada (Minister of
Citizenship and Immigration), [1999] 2 S.C.R. 817,
TransCanada Pipelines Ltd. v. Beardmore (Township)
(2000), 186 D.L.R. (4th) 403; Mitchell v. M.N.R., [2001]
1 S.C.R. 911, 2001 SCC 33; Halfway River First Nation
v. British Columbia (Ministry of Forests), [1997] 4
C.N.L.R. 45, aff’d [1999] 4 C.N.L.R. 1; Heiltsuk Tribal
Council v. British Columbia (Minister of Sustainable
Resource Management) (2003), 19 B.C.L.R. (4th) 107;
R. v. Marshall, [1999] 3 S.C.R. 533; R. v. Sioui, [1990] 1
S.C.R. 1025; R. v. Coté,[1996] 3 S.C.R. 139; R. v. Adams,
[1996] 3 S.C.R. 101; Guerinv. The Queen, [1984]2 S.C.R.
335; St. Catherine’s Milling and Lumber Co. v. The
Queen (1888), 14 App. Cas. 46; Paul v. British Columbia
(Forest Appeals Commission), [2003] 2 S.C.R. 585,
2003 SCC 55; Law Society of New Brunswick v. Ryan,
[2003] 1 S.C.R. 247, 2003 SCC 20; Canada (Director of
Investigation and Research) v. Southam Inc., [1997] 1
S.C.R. 748.

Statutes and Regulations Cited

Constitution Act, 1867, s. 109.

Constitution Act, 1982, s. 35.

Forest Act, R.S.B.C. 1996, c. 157.

Forestry Revitalization Act, S.B.C. 2003, c. 17.

Authors Cited

Concise Oxford Dictionary of Current English, 9th ed.
Oxford: Clarendon Press, 1995, ‘“accommodate”,
“accommodation”.

Hunter, John J. L. “Advancing Aboriginal Title Claims
after Delgamuukw: The Role of the Injunction”.
Continuing Legal Education Conference on Litigating
Aboriginal Title, June 2000.

Isaac, Thomas, and Anthony Knox. “The Crown’s Duty
to Consult Aboriginal People” (2003), 41 Alta. L.
Rev. 49.

Lawrence, Sonia, and Patrick Macklem. ‘“From
Consultation to Reconciliation: Aboriginal Rights
and the Crown’s Duty to Consult” (2000), 79 Can.
Bar Rev. 252.

New Zealand. Ministry of Justice. A Guide for
Consultation with Mdori. Wellington: The Ministry,
1997.

APPEALS from a judgment of the British
Columbia Court of Appeal, [2002] 6 W.W.R. 243,
164 B.C.A.C. 217, 268 W.A.C. 217, 99 B.C.L.R.
(3d) 209, 44 C.E.L.R. (N.S.) 1, [2002] 2 C.N.L.R.
121, [2002] B.C.J. No. 378 (QL), 2002 BCCA 147,

R.C.S. 1013; R. c¢. Gladstone, [1996] 2 R.C.S. 723;
Cardinal c. Directeur de l'établissement Kent, [1985] 2
R.C.S. 643; Baker c. Canada (Ministre de la Citoyenneté
et de I'Immigration), [1999] 2 R.C.S. 817; TransCanada
Pipelines Ltd. c. Beardmore (Township) (2000), 186
D.L.R. (4th) 403; Mitchell ¢c. M.R.N., [2001] 1 R.C.S.
911, 2001 CSC 33; Halfway River First Nation c. British
Columbia (Ministry of Forests), [1997] 4 C.N.L.R. 45,
conf. par [1999] 4 C.N.L.R. 1; Heiltsuk Tribal Council
c. British Columbia (Minister of Sustainable Resource
Management) (2003), 19 B.C.L.R. (4th) 107; R. c.
Marshall, [1999] 3 R.C.S. 533; R. c. Sioui,[1990] 1 R.C.S.
1025; R. c. Coté, [1996] 3R.C.S. 139; R. ¢. Adams, [1996]
3 R.C.S. 101; Guerin c. La Reine, [1984] 2 R.C.S. 335;
St. Catherine’s Milling and Lumber Co. c. The Queen
(1888), 14 App. Cas. 46; Paul c. Colombie-Britannique
(Forest Appeals Commission), [2003] 2 R.C.S. 585,
2003 CSC 55; Barreau du Nouveau-Brunswick c. Ryan,
[2003] 1 R.C.S. 247, 2003 CSC 20; Canada (Directeur
des enquétes et recherches) c. Southam Inc., [1997] 1
R.C.S. 748.

Lois et réglements cités

Forest Act, R.S.B.C. 1996, ch. 157.

Forestry Revitalization Act, S.B.C. 2003, ch. 17.
Loi constitutionnelle de 1867, art. 109.

Loi constitutionnelle de 1982, art. 35.

Doctrine citée

Hunter, John J. L. « Advancing Aboriginal Title Claims
after Delgamuukw : The Role of the Injunction ».
Continuing Legal Education Conference on Litigating
Aboriginal Title, June 2000.

Imbs, Paul, dir. Trésor de la langue francaise, diction-
naire de la langue du XIX¢ et du XX¢ siecle (1789-
1960), t. 1. Paris : Centre national de la recherche
scientifique, 1971, « accommodement », « accommo-
der ».

Isaac, Thomas, and Anthony Knox. « The Crown’s Duty
to Consult Aboriginal People » (2003), 41 Alta. L.
Rev. 49.

Lawrence, Sonia, and Patrick Macklem. « From
Consultation to Reconciliation : Aboriginal Rights
and the Crown’s Duty to Consult » (2000), 79 R. du
B. can. 252.

Nouvelle-Zélande. Ministry of Justice. A Guide for
Consultation with Mdori. Wellington : The Ministry,
1997.

POURVOIS contre un arrét de la Cour d’appel de
la Colombie-Britannique, [2002] 6 W.W.R. 243, 164
B.C.A.C.217,268 W.A.C. 217, 99 B.C.L.R. (3d) 209,
44 CEEL.R. (N.S)) 1,[2002] 2 C.N.L.R. 121, [2002]
B.C.J. No. 378 (QL), 2002 BCCA 147, avec motifs

2004 SCC 73 (CanLll)



516 HAIDA NATION v. B.C. (MINISTER OF FORESTS)

[2004] 3 S.C.R.

with supplementary reasons (2002), 216 D.L.R.
(4th) 1, [2002] 10 WW.R. 587, 172 B.C.A.C. 75, 282
W.A.C. 75, 5 B.C.L.R. (4th) 33, [2002] 4 C.N.L.R.
117, [2002] B.C.J. No. 1882 (QL), 2002 BCCA
462, reversing a decision of the British Columbia
Supreme Court (2000), 36 C.E.L.R. (N.S.) 155,
[2001] 2 C.N.L.R. 83, [2000] B.C.J. No. 2427 (QL),
2000 BCSC 1280. Appeal by the Crown dismissed.
Appeal by Weyerhaeuser Co. allowed.

PaulJ. Pearlman, Q.C.,and Kathryn L. Kickbush,
for the appellants the Minister of Forests and the
Attorney General of British Columbia on behalf of
Her Majesty the Queen in Right of the Province of
British Columbia.

John J. L. Hunter, Q.C., and K. Michael Stephens,
for the appellant Weyerhaeuser Company Limited.

Louise Mandell, Q.C., Michael Jackson, Q.C.,
Terri-Lynn Williams-Davidson, Gidfahl Gudsllaay
and Cheryl Y. Sharvit, for the respondents.

Mitchell R. Taylor and Brian McLaughlin, for the
intervener the Attorney General of Canada.

E. Ria Tzimas and Mark Crow, for the intervener
the Attorney General of Ontario.

Pierre-Christian Labeau, for the intervener the
Attorney General of Quebec.

Written submissions only by Alexander MacBain
Cameron, for the intervener the Attorney General of
Nova Scotia.

Graeme G. Mitchell, Q.C., and P. Mitch
McAdam, for the intervener the Attorney General
for Saskatchewan.

Stanley H. Rutwind and Kurt Sandstrom, for the
intervener the Attorney General of Alberta.

Gregory J. McDade, Q.C., and John R. Rich, for
the interveners the Squamish Indian Band and the
Lax-kw’alaams Indian Band.

Allan Donovan, for the intervener the Haisla
Nation.

supplémentaires (2002), 216 D.L.R. (4th) 1, [2002]
10 WW.R. 587, 172 B.C.A.C. 75, 282 W.A.C. 75, 5
B.C.L.R. (4th) 33, [2002] 4 C.N.L.R. 117, [2002]
B.C.J. No. 1882 (QL), 2002 BCCA 462, qui a infirmé
une décision de la Cour supréme de la Colombie-
Britannique (2000), 36 C.E.L.R. (N.S.) 155, [2001]
2 C.N.L.R. 83, [2000] B.C.J. No. 2427 (QL), 2000
BCSC 1280. Pourvoi de la Couronne rejeté. Pourvoi
de Weyerhaeuser Co. accueilli.

Paul J. Pearlman, c.r., et Kathryn L. Kickbush,
pour les appelants le ministre des Foréts et le pro-
cureur général de la Colombie-Britannique au nom
de Sa Majesté la Reine du chef de la province de la
Colombie-Britannique.

John J. L. Hunter, c.r., et K. Michael Stephens,
pour I'appelante Weyerhaeuser Company Limited.

Louise Mandell, c.r., Michael Jackson, c.r.,
Terri-Lynn Williams-Davidson, Gidfahl Gudsllaay
et Cheryl Y. Sharvit, pour les intimés.

Mitchell R. Taylor et Brian McLaughlin, pour
I'intervenant le procureur général du Canada.

E. Ria Tzimas et Mark Crow, pour I'intervenant le
procureur général de I'Ontario.

Pierre-Christian Labeau, pour l'intervenant le
procureur général du Québec.

Argumentation écrite seulement par Alexander
MacBain Cameron, pour I'intervenant le procureur
général de la Nouvelle-Ecosse.

Graeme G. Mitchell, c.r., et P. Mitch McAdam,
pour lintervenant le procureur général de la
Saskatchewan.

Stanley H. Rutwind et Kurt Sandstrom, pour I'in-
tervenant le procureur général de I’Alberta.

Gregory J. McDade, c.r., et John R. Rich, pour
les intervenantes la Bande indienne de Squamish et
la Bande indienne des Lax-kw’alaams.

Allan Donovan, pour l'intervenante la Nation
haisla.

2004 SCC 73 (CanLll)



[2004] 3 R.C.S.

NATION HAIDA c. C.-B. (MINISTRE DES FORETS)  La Juge en chef 517

Hugh M. G. Braker, Q.C., Anja Brown, Arthur
C. Pape and Jean Teillet, for the intervener the First
Nations Summit.

Robert C. Freedman, for the intervener the Dene
Tha’ First Nation.

Robert J. M. Janes and Dominique Nouvet,
for the intervener Tenimgyet, aka Art Matthews,
Gitxsan Hereditary Chief.

Charles F. Willms and Kevin O’Callaghan, for
the interveners the Business Council of British
Columbia, the Aggregate Producers Association of
British Columbia, the British Columbia and Yukon
Chamber of Mines, the British Columbia Chamber
of Commerce, the Council of Forest Industries and
the Mining Association of British Columbia.

Thomas F. Isaac, for the intervener the British
Columbia Cattlemen’s Association.

Stuart A. Rush, Q.C., for the intervener the
Village of Port Clements.

The judgment of the Court was delivered by

THE CHIEF JUSTICE —
I. Introduction

To the west of the mainland of British Columbia
lie the Queen Charlotte Islands, the traditional
homeland of the Haida people. Haida Gwaii, as the
inhabitants call it, consists of two large islands and a
number of smaller islands. For more than 100 years,
the Haida people have claimed title to all the lands
of the Haida Gwaii and the waters surrounding it.
That title is still in the claims process and has not yet
been legally recognized.

The islands of Haida Gwaii are heavily forested.
Spruce, hemlock and cedar abound. The most impor-
tant of these is the cedar which, since time imme-
morial, has played a central role in the economy and
culture of the Haida people. It is from cedar that
they made their ocean-going canoes, their clothing,
their utensils and the totem poles that guarded their
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Pape et Jean Teillet, pour I'intervenant le Sommet
des Premiéres nations.

Robert C. Freedman, pour lintervenante la
Premiere nation Dene Tha’.
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I'intervenant Tenimgyet, aussi connu sous le nom
d’Art Matthews, chef héréditaire Gitxsan.

Charles F. Willms et Kevin O’Callaghan, pour les
intervenants Business Council of British Columbia,
Aggregate Producers Association of British
Columbia, British Columbia and Yukon Chamber
of Mines, British Columbia Chamber of Commerce,
Council of Forest Industries et Mining Association
of British Columbia.

Thomas F. Isaac, pour lintervenante British
Columbia Cattlemen’s Association.

Stuart A. Rush, c.r., pour I'intervenant le village
de Port Clements.

Version francaise du jugement de la Cour rendu
par

LA JUGE EN CHEF —
I. Introduction

A T'ouest de la partie continentale de la Colombie-
Britannique s’étendent les iles de la Reine-Charlotte,
patrie traditionnelle des Haida. Les iles Haida
Gwaii, comme leurs habitants les appellent, se com-
posent de deux grandes iles et de plusieurs petites
fles. Depuis plus de 100 ans, les Haida revendiquent
un titre sur les terres des fles Haida Gwaii et les eaux
les entourant. Ce titre en est toujours a I’étape de
la revendication et n’a pas encore été juridiquement
reconnu.

Les 1les Haida Gwaii sont densément boisées.
Lépinette, la pruche et le cédre y foisonnent. Le
plus important de ces arbres est le cedre, qui, depuis
des temps immémoriaux, joue un role central dans
I’économie et la culture des Haida. C’est a partir du
cedre quiils fabriquaient leurs canots maritimes,
leurs vétements, leurs ustensiles et les totems qui
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lodges. The cedar forest remains central to their life
and their conception of themselves.

The forests of Haida Gwaii have been logged
since before the First World War. Portions of the
island have been logged off. Other portions bear
second-growth forest. In some areas, old-growth
forests can still be found.

The Province of British Columbia continues to
issue licences to cut trees on Haida Gwaii to for-
estry companies. The modern name for these
licenses are Tree Farm Licences, or T.F.L.’s. Such
a licence is at the heart of this litigation. A large
forestry firm, MacMillan Bloedel Limited acquired
T.EL. 39 in 1961, permitting it to harvest trees in
an area designated as Block 6. In 1981, 1995 and
2000, the Minister replaced T.F.L. 39 pursuant to
procedures set out in the Forest Act, R.S.B.C. 1996,
c. 157. In 1999, the Minister approved a transfer
of TEL. 39 to Weyerhaeuser Company Limited
(“Weyerhaeuser”). The Haida people challenged
these replacements and the transfer, which were
made without their consent and, since at least 1994,
over their objections. Nevertheless, T.F.L. 39 con-
tinued.

In January of 2000, the Haida people launched a
lawsuit objecting to the three replacement decisions
and the transfer of T.F.L. 39 to Weyerhaeuser and
asking that they be set aside. They argued legal
encumbrance, equitable encumbrance and breach
of fiduciary duty, all grounded in their assertion of
Aboriginal title.

This brings us to the issue before this Court. The
government holds legal title to the land. Exercising
that legal title, it has granted Weyerhaeuser the
right to harvest the forests in Block 6 of the land.
But the Haida people also claim title to the land —
title which they are in the process of trying to
prove — and object to the harvesting of the forests
on Block 6 as proposed in T.F.L. 39. In this situa-
tion, what duty if any does the government owe the

protégeaient leurs habitations. La forét de cedres
demeure essentielle a leur vie et a la conception
qu’ils se font d’eux-mémes.

Les foréts des iles Haida Gwaii étaient déja exploi-
tées avant la Premiere Guerre mondiale. Certaines
parties du territoire ont été€ coupées a blanc. D’autres
sont occupées par une forét secondaire. Dans cer-
taines régions, on peut encore trouver de vieilles
foréts.

La province de la Colombie-Britannique conti-
nue de délivrer a des compagnies forestieres des
permis de coupe autorisant I’abattage d’arbres sur
les 1les Haida Gwaii. Ce sont ces permis, mainte-
nant appelés [TRADUCTION] « concessions de ferme
forestiere » (« CFF »), qui sont au cceur du présent
litige. En 1961, MacMillan Bloedel Limited, une
grosse compagnie forestiere, a obtenu la CFF 39,
qui lui permettait de récolter des arbres dans la
région connue sous le nom de « Bloc 6 ». En 1981,
en 1995 et en I'an 2000, le ministre a remplacé la
CFF 39 conformément a la procédure prévue par
la Forest Act, R.S.B.C. 1996, ch. 157. En 1999, il
a autorisé la cession de la CFF 39 a Weyerhaeuser
Company Limited (« Weyerhaeuser »). Les Haida
ont contesté ces remplacements et cette ces-
sion, qui ont été effectués sans leur consente-
ment et, depuis 1994 au moins, en dépit de leurs
objections. La CFF 39 est cependant restée en
vigueur.

En janvier 2000, les Haida ont engagé une procé-
dure par laquelle ils s’opposent aux trois remplace-
ments et a la cession de la CFF 39 a Weyerhaeuser,
et demandent leur annulation. Invoquant 'existence
d’un titre ancestral, ils ont plaidé grévement en
common law, grévement en equity et manquement a
l'obligation de fiduciaire.

Cela nous amene a la question dont la Cour est
saisie. Le gouvernement détient le titre en common
law sur les terres en question. Dans I’exercice
des pouvoirs que lui confere ce titre, il a accordé
a Weyerhaeuser le droit d’exploiter les foréts du
Bloc 6. Mais les Haida prétendent également déte-
nir un titre sur ces terres — titre dont ils tentent
actuellement d’établir I’existence — et s’opposent
a I'exploitation des foréts du Bloc 6 prévue par la
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Haida people? More concretely, is the government
required to consult with them about decisions to
harvest the forests and to accommodate their con-
cerns about what if any forest in Block 6 should be
harvested before they have proven their title to land
and their Aboriginal rights?

The stakes are huge. The Haida argue that absent
consultation and accommodation, they will win
their title but find themselves deprived of forests
that are vital to their economy and their culture.
Forests take generations to mature, they point out,
and old-growth forests can never be replaced. The
Haida’s claim to title to Haida Gwaii is strong, as
found by the chambers judge. But it is also complex
and will take many years to prove. In the mean-
time, the Haida argue, their heritage will be irre-
trievably despoiled.

The government, in turn, argues that it has the
right and responsibility to manage the forest resource
for the good of all British Columbians, and that until
the Haida people formally prove their claim, they
have no legal right to be consulted or have their
needs and interests accommodated.

The chambers judge found that the govern-
ment has a moral, but not a legal, duty to negotiate
with the Haida people: [2001] 2 C.N.L.R. 83, 2000
BCSC 1280. The British Columbia Court of Appeal
reversed this decision, holding that both the govern-
ment and Weyerhaeuser have a duty to consult with
and accommodate the Haida people with respect to
harvesting timber from Block 6: (2002), 99 B.C.L.R.
(3d) 209, 2002 BCCA 147, with supplementary rea-
sons (2002), 5 B.C.L.R. (4th) 33, 2002 BCCA 462.

CFF 39. Dans ces circonstances, le gouvernement
est-il tenu a une obligation envers les Haida et, si
oui, laquelle? De facon plus concrete, a-t-il ’obli-
gation de consulter les Haida avant de prendre des
décisions concernant I’exploitation des foréts et de
trouver des accommodements a leurs préoccupa-
tions quant a la question de savoir si les foréts du
Bloc 6 peuvent étre exploitées — et, dans Iaffir-
mative, lesquelles — avant qu’ils aient pu établir
I’existence de leur titre sur les terres et leurs droits
ancestraux?

Les enjeux sont énormes. Les Haida font valoir
que, si on ne procéde pas a ces consultation et
accommodement, ils obtiendront leur titre mais se
retrouveront privés de foréts qui sont vitales a leur
économie et a leur culture. Il faut des générations
aux foréts pour parvenir a maturité, soulignent-
ils, et les vieilles foréts sont irremplagables.
Comme a conclu le juge en son cabinet, leur reven-
dication du titre sur les iles Haida Gwaii s’appuie
sur des arguments solides. Mais elle est égale-
ment complexe, et il faudra de nombreuses années
pour I’établir. Les Haida affirment qu’entre-temps
ils auront été irrémédiablement dépouillés de leur
héritage.

Le gouvernement, pour sa part, soutient qu’il
a le droit et le devoir d’aménager les ressources
forestieres dans I'intérét de tous les habitants de la
Colombie-Britannique et que, tant que les Haida
n‘auront pas formellement établi le bien-fondé de
leur revendication, ils n’ont aucun droit a des consul-
tations ou a des accommodements a leurs besoins et
intéréts.

Le juge en son cabinet a décidé que le gouver-
nement a l'obligation morale, mais non légale, de
négocier avec les Haida: [2001] 2 C.N.L.R. 83,
2000 BCSC 1280. La Cour d’appel de la Colombie-
Britannique a infirmé cette décision, déclarant que
le gouvernement et Weyerhaeuser ont tous deux
P'obligation de consulter les Haida et de trouver des
accommodements a leurs préoccupations en ce qui
concerne la récolte de bois sur le bloc 6 : (2002),
99 B.C.L.R. (3d) 209, 2002 BCCA 147, avec motifs
supplémentaires (2002), 5 B.C.L.R. (4th) 33, 2002
BCCA 462.
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I conclude that the government has a legal
duty to consult with the Haida people about the
harvest of timber from Block 6, including decisions
to transfer or replace Tree Farm Licences. Good
faith consultation may in turn lead to an obligation
to accommodate Haida concerns in the harvesting
of timber, although what accommodation if any
may be required cannot at this time be ascertained.
Consultation must be meaningful. There is no duty
to reach agreement. The duty to consult and, if
appropriate, accommodate cannot be discharged by
delegation to Weyerhaeuser. Nor does Weyerhaeuser
owe any independent duty to consult with or accom-
modate the Haida people’s concerns, although the
possibility remains that it could become liable for
assumed obligations. It follows that I would dis-
miss the Crown’s appeal and allow the appeal of
Weyerhaeuser.

This case is the first of its kind to reach this Court.
Our task is the modest one of establishing a gen-
eral framework for the duty to consult and accom-
modate, where indicated, before Aboriginal title or
rights claims have been decided. As this framework
is applied, courts, in the age-old tradition of the
common law, will be called on to fill in the details
of the duty to consult and accommodate.

II. Analysis

A. Does the Law of Injunctions Govern This
Situation?

It is argued that the Haida’s proper remedy is to
apply for an interlocutory injunction against the gov-
ernment and Weyerhaeuser, and that therefore it is
unnecessary to consider a duty to consult or accom-
modate. In R/R — MacDonald Inc. v. Canada
(Attorney General), [1994] 1 S.C.R. 311, the require-
ments for obtaining an interlocutory injunction were
reviewed. The plaintiff must establish: (1) a serious
issue to be tried; (2) that irreparable harm will be

Je conclus que le gouvernement est légalement
tenu de consulter les Haida au sujet de la récolte
de bois sur le bloc 6, y compris en ce qui con-
cerne la cession ou le remplacement des CFF. Une
consultation menée de bonne foi pourrait a son
tour entrainer I'obligation de trouver des accom-
modements aux préoccupations des Haida a propos
de la récolte de bois, mais il est impossible pour
le moment de préciser le genre d’accommodement
qui s’impose, a supposer qu’une telle mesure soit
requise. Il faut une véritable consultation. Les inté-
ressés n'ont aucune obligation de parvenir a une
entente. Le gouvernement ne peut se décharger des
obligations de consultation et d’accommodement
en les déléguant a Weyerhaeuser. De son coté,
cette derniere n’a pas d’obligation indépendante de
consulter les Haida ou de trouver des accommode-
ments a leurs préoccupations, bien qu’il demeure
possible qu’elle soit tenue responsable a I’égard
d’obligations qu’elle aurait assumées. Je suis donc
d’avis de rejeter I'appel de la Couronne et d’ac-
cueillir appel de Weyerhaeuser.

Il s’agit de la premiere affaire du genre a étre
soumise a la Cour. Notre tache se limite modes-
tement a établir le cadre général d’application,
dans les cas indiqués, de 'obligation de consulta-
tion et d’accommodement avant que les revendica-
tions de titre et droits ancestraux soient tranchées.
Au fur et & mesure de I'application de ce cadre,
les tribunaux seront appelés, conformément a la
méthode traditionnelle de la common law, a pré-
ciser 'obligation de consultation et d’accommo-
dement.

II. Analyse

A. Le droit en matiere d’injonction s’applique-t-il
en l'espece?

On fait valoir que le recours approprié pour les
Haida consiste & demander une injonction interlocu-
toire contre le gouvernement et contre Weyerhaeuser
et quiil est en conséquence inutile d’examiner la
question de l'existence de 'obligation de consulter
ou d’accommoder. Dans RJR — MacDonald Inc.
c. Canada (Procureur général), [1994] 1 R.C.S.
311, les critéres a respecter pour obtenir une injonc-
tion interlocutoire ont été examinés. Le demandeur

2004 SCC 73 (CanLll)



[2004] 3 R.C.S.

NATION HAIDA c. C.-B. (MINISTRE DES FORETS)

La Juge en chef 521

suffered if the injunction is not granted; and (3) that
the balance of convenience favours the injunction.

It is open to plaintiffs like the Haida to seek an
interlocutory injunction. However, it does not follow
that they are confined to that remedy. If plaintiffs
can prove a special obligation giving rise to a duty
to consult or accommodate, they are free to pursue
these remedies. Here the Haida rely on the obliga-
tion flowing from the honour of the Crown toward
Aboriginal peoples.

Interlocutory injunctions may offer only par-
tial imperfect relief. First, as mentioned, they may
not capture the full obligation on the government
alleged by the Haida. Second, they typically repre-
sent an all-or-nothing solution. Either the project
goes ahead or it halts. By contrast, the alleged duty
to consult and accommodate by its very nature
entails balancing of Aboriginal and other inter-
ests and thus lies closer to the aim of reconcilia-
tion at the heart of Crown-Aboriginal relations, as
set out in R. v. Van der Peet, [1996] 2 S.C.R. 507,
at para. 31, and Delgamuukw v. British Columbia,
[1997] 3 S.C.R. 1010, at para. 186. Third, the bal-
ance of convenience test tips the scales in favour
of protecting jobs and government revenues, with
the result that Aboriginal interests tend to “lose”
outright pending a final determination of the issue,
instead of being balanced appropriately against
conflicting concerns: J. J. L. Hunter, “Advancing
Aboriginal Title Claims after Delgamuukw: The
Role of the Injunction” (June 2000). Fourth, inter-
locutory injunctions are designed as a stop-gap
remedy pending litigation of the underlying issue.
Aboriginal claims litigation can be very complex
and require years and even decades to resolve in
the courts. An interlocutory injunction over such a
long period of time might work unnecessary preju-
dice and may diminish incentives on the part of the
successful party to compromise. While Aboriginal
claims can be and are pursued through litigation,
negotiation is a preferable way of reconciling state

doit établir les éléments suivants : (1) il existe une
question sérieuse a juger; (2) le refus de I'injonc-
tion causera un préjudice irréparable; (3) la pré-
pondérance des inconvénients favorise l'octroi de
I'injonction.

Il est loisible a des demandeurs comme les
Haida de demander une injonction interlocutoire.
Cependant, cela ne signifie pas qu’il s’agit 1a de leur
seul recours. Si des demandeurs sont en mesure
d’établir I'existence d’une obligation particuliere
donnant naissance a l'obligation de consulter ou
d’accommoder, ils sont libres de demander I'applica-
tion de ces mesures. Ici, les Haida invoquent 1'obli-
gation découlant du principe que la Couronne doit
agir honorablement envers les peuples autochtones.

L'injonction interlocutoire n’offre parfois qu'une
réparation partielle et imparfaite. Premierement,
comme nous l'avons déja mentionné, elle peut ne
pas faire apparaitre toute I'obligation du gouverne-
ment, qui, selon les Haida, incombe au gouverne-
ment. Deuxieémement, elle représente généralement
la solution du tout ou rien. Ou le projet se poursuit,
ou il s’arréte. Par contre, I'obligation de consulter et
d’accommoder invoquée en l'espeéce nécessite, de
par sa nature méme, une mise en balance des inté-
réts autochtones et des intéréts non autochtones et
se rapproche donc de l'objectif de conciliation qui
est au cceur des rapports entre la Couronne et les
Autochtones et qui a été énoncé dans les arréts R.
c. Van der Peet, [1996] 2 R.C.S. 507, par. 31, et
Delgamuukw c. Colombie-Britannique, [1997] 3
R.C.S. 1010, par. 186. Troisiemement, le critere de
la balance des inconvénients fait pencher la balance
du coté de la protection des emplois et des recettes
de I'Etat, de sorte que les intéréts autochtones
tendent a « étre écartés » totalement jusqu'a ce
que la question en litige ait été tranchée de facon
définitive, au lieu d’étre convenablement mis en
balance avec les préoccupations opposées : J. J. L.
Hunter, « Advancing Aboriginal Title Claims after
Delgamuukw : The Role of the Injunction » (juin
2000). Quatriemement, I'injonction interlocutoire
est considérée comme une mesure corrective pro-
visoire jusqu’a ce que le tribunal ait statué sur la
question litigieuse fondamentale. Les affaires por-
tant sur des revendications autochtones peuvent
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and Aboriginal interests. For all these reasons,
interlocutory injunctions may fail to adequately
take account of Aboriginal interests prior to their
final determination.

I conclude that the remedy of interlocutory injunc-
tion does not preclude the Haida’s claim. We must
go further and see whether the special relationship
with the Crown upon which the Haida rely gives
rise to a duty to consult and, if appropriate, accom-
modate. In what follows, I discuss the source of the
duty, when the duty arises, the scope and content of
the duty, whether the duty extends to third parties,
and whether it applies to the provincial government
and not exclusively the federal government. I then
apply the conclusions flowing from this discussion
to the facts of this case.

B. The Source of a Duty to Consult and
Accommodate

The government’s duty to consult with Aboriginal
peoples and accommodate their interests is grounded
in the honour of the Crown. The honour of the Crown
is always at stake in its dealings with Aboriginal peo-
ples: see for example R. v. Badger, [1996] 1 S.C.R.
771, at para. 41; R. v. Marshall, [1999] 3 S.C.R. 456.
It is not a mere incantation, but rather a core precept
that finds its application in concrete practices.

The historical roots of the principle of the
honour of the Crown suggest that it must be under-
stood generously in order to reflect the underly-
ing realities from which it stems. In all its deal-
ings with Aboriginal peoples, from the assertion
of sovereignty to the resolution of claims and the
implementation of treaties, the Crown must act

étre extrémement complexes et prendre des années,
voire des décennies, avant d’étre tranchées par les
tribunaux. L'application d’une injonction interlocu-
toire pendant une si longue période pourrait causer
des préjudices inutiles et pourrait inciter la partie en
bénéficiant a faire moins de compromis. Méme si
les revendications autochtones sont et peuvent étre
réglées dans le cadre de litiges, il est préférable de
recourir a la négociation pour concilier les intéréts
de la Couronne et ceux des Autochtones. Pour toutes
ces raisons, il est possible qu'une injonction interlo-
cutoire ne tienne pas suffisamment compte des inté-
réts autochtones avant qu’une décision définitive soit
rendue au sujet de ceux-ci.

Jestime que le recours en injonction interlo-
cutoire ne fait pas obstacle a la revendication des
Haida. Nous devons aller plus loin et décider si les
rapports particuliers avec la Couronne qu’invoquent
les Haida font naitre une obligation de consulter et,
s’il y alieu, d’accommoder. Je vais maintenant analy-
ser la source de I'obligation, le moment ou elle prend
naissance, sa portée et son contenu, la question de
savoir si elle vise aussi les tiers et si elle s’applique
au gouvernement provincial, et non exclusivement
au gouvernement fédéral. J’appliquerai ensuite les
conclusions de cette analyse aux faits de I'espece.

B. La source de l'obligation de consulter et d’ac-
commoder

L'obligation du gouvernement de consulter les
peuples autochtones et de prendre en compte leurs
intéréts découle du principe de I’honneur de la
Couronne. L’honneur de la Couronne est toujours en
jeu lorsque cette derniere transige avec les peuples
autochtones : voir par exemple R. c¢. Badger, [1996]
1 R.C.S. 771, par. 41; R. c. Marshall, [1999] 3 R.C.S.
456. 11 ne s’agit pas simplement d’une belle formule,
mais d’un précepte fondamental qui peut s’appliquer
dans des situations concretes.

Les origines historiques du principe de 1’hon-
neur de la Couronne tendent a indiquer que ce der-
nier doit recevoir une interprétation généreuse afin
de refléter les réalités sous-jacentes dont il découle.
Dans tous ses rapports avec les peuples autochtones,
qu’il s’agisse de I'affirmation de sa souveraineté, du
reglement de revendications ou de la mise en ceuvre
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honourably. Nothing less is required if we are to
achieve “the reconciliation of the pre-existence
of aboriginal societies with the sovereignty of the
Crown”: Delgamuukw, supra, at para. 186, quoting
Van der Peet, supra, at para. 31.

The honour of the Crown gives rise to different
duties in different circumstances. Where the Crown
has assumed discretionary control over specific
Aboriginal interests, the honour of the Crown gives
rise to a fiduciary duty: Wewaykum Indian Band v.
Canada, [2002] 4 S.C.R. 245, 2002 SCC 79, at para.
79. The content of the fiduciary duty may vary to
take into account the Crown’s other, broader obli-
gations. However, the duty’s fulfilment requires
that the Crown act with reference to the Aboriginal
group’s best interest in exercising discretionary con-
trol over the specific Aboriginal interest at stake. As
explained in Wewaykum, at para. 81, the term “fidu-
ciary duty” does not connote a universal trust rela-
tionship encompassing all aspects of the relation-
ship between the Crown and Aboriginal peoples:

... “fiduciary duty” as a source of plenary Crown liabil-
ity covering all aspects of the Crown-Indian band rela-
tionship ... overshoots the mark. The fiduciary duty
imposed on the Crown does not exist at large but in rela-
tion to specific Indian interests.

Here, Aboriginal rights and title have been asserted
but have not been defined or proven. The Aboriginal
interest in question is insufficiently specific for the
honour of the Crown to mandate that the Crown act
in the Aboriginal group’s best interest, as a fiduci-
ary, in exercising discretionary control over the sub-
ject of the right or title.

The honour of the Crown also infuses the pro-
cesses of treaty making and treaty interpretation. In
making and applying treaties, the Crown must act
with honour and integrity, avoiding even the appear-
ance of “sharp dealing” (Badger, at para. 41). Thus
in Marshall, supra, at para. 4, the majority of this
Court supported its interpretation of a treaty by

de traités, la Couronne doit agir honorablement. Il
s’agit 1a du minimum requis pour parvenir a « con-
cilier la préexistence des sociétés autochtones et la
souveraineté de Sa Majesté » : Delgamuukw, pré-
cité, par. 186, citant Van der Peet, précité, par. 31.

L’honneur de la Couronne fait naitre différen-
tes obligations selon les circonstances. Lorsque la
Couronne assume des pouvoirs discrétionnaires a
I’égard d’intéréts autochtones particuliers, le prin-
cipe de I’honneur de la Couronne donne naissance
a une obligation de fiduciaire : Bande indienne
Wewaykum c. Canada, [2002] 4 R.C.S. 245, 2002
CSC 79, par. 79. Le contenu de I'obligation de fidu-
ciaire peut varier en fonction des autres obligations,
plus larges, de la Couronne. Cependant, pour s’ac-
quitter de son obligation de fiduciaire, la Couronne
doit agir dans le meilleur intérét du groupe autoch-
tone lorsqu’elle exerce des pouvoirs discrétionnaires
a I’égard des intéréts autochtones en jeu. Comme il
est expliqué dans Wewaykum, par. 81, I'expression
« obligation de fiduciaire » ne dénote pas un rapport
fiduciaire universel englobant tous les aspects des
rapports entre la Couronne et les peuples autoch-
tones :

. [considérer 1'] «obligation de fiduciaire » [...]
comme si elle imposait a la Couronne une responsabilité
totale a I’égard de tous les aspects des rapports entre la
Couronne et les bandes indiennes|, c’est] aller trop loin.
L'obligation de fiduciaire incombant a la Couronne n’a
pas un caractere général, mais existe plutdt a '’égard de
droits particuliers des Indiens.

En l'espéce, des droits et un titre ancestraux ont
été revendiqués, mais n’ont pas été définis ou prou-
vés. Lintérét autochtone en question n’est pas suffi-
samment précis pour que I’honneur de la Couronne
oblige celle-ci a agir, comme fiduciaire, dans le
meilleur intérét du groupe autochtone lorsquelle
exerce des pouvoirs discrétionnaires a I’égard de

l'objet du droit ou du titre.

L’honneur de la Couronne impregne €galement
les processus de négociation et d’interprétation des
traités. Lorsqu’elle conclut et applique un traité,
la Couronne doit agir avec honneur et intégrité, et
éviter la moindre apparence de « manceuvres mal-
honnétes » (Badger, par. 41). Ainsi, dans Marshall,
précité, par. 4, les juges majoritaires de la Cour ont

18

19

2004 SCC 73 (CanLll)



20

21

22

524 HAIDA NATION v. B.C. (MINISTER OF FORESTS)

The Chief Justice [2004] 3 S.C.R.

stating that “nothing less would uphold the honour
and integrity of the Crown in its dealings with the
Mi’kmaq people to secure their peace and friend-
ship...”.

Where treaties remain to be concluded, the
honour of the Crown requires negotiations lead-
ing to a just settlement of Aboriginal claims: R.
v. Sparrow, [1990] 1 S.C.R. 1075, at pp. 1105-6.
Treaties serve to reconcile pre-existing Aboriginal
sovereignty with assumed Crown sovereignty, and
to define Aboriginal rights guaranteed by s. 35 of
the Constitution Act, 1982. Section 35 represents
a promise of rights recognition, and “[i]t is always
assumed that the Crown intends to fulfil its prom-
ises” (Badger, supra, at para. 41). This promise is
realized and sovereignty claims reconciled through
the process of honourable negotiation. It is a cor-
ollary of s. 35 that the Crown act honourably in
defining the rights it guarantees and in reconcil-
ing them with other rights and interests. This, in
turn, implies a duty to consult and, if appropriate,
accommodate.

This duty to consult is recognized and discussed
in the jurisprudence. In Sparrow, supra, at p. 1119,
this Court affirmed a duty to consult with west-coast
Salish asserting an unresolved right to fish. Dickson
C.J. and La Forest J. wrote that one of the factors in
determining whether limits on the right were jus-
tified is “whether the aboriginal group in question
has been consulted with respect to the conservation
measures being implemented”.

The Court affirmed the duty to consult regarding
resources to which Aboriginal peoples make claim
a few years later in R. v. Nikal, [1996] 1 S.C.R. 1013,
where Cory J. wrote: “So long as every reasonable
effort is made to inform and to consult, such efforts
would suffice to meet the justification requirement”
(para. 110).

justifié leur interprétation du traité en déclarant que
« rien de moins ne saurait protéger I’honneur et I'in-
tégrité de la Couronne dans ses rapports avec les
Mi’kmagq en vue d’établir la paix avec eux et de s’as-
surer leur amitié . . . ».

Tant qu'un traité n’a pas été conclu, I’honneur
de la Couronne exige la tenue de négociations
menant a un réglement équitable des revendications
autochtones : R. c. Sparrow, [1990] 1 R.C.S. 1075,
p- 1105-1106. Les traités permettent de concilier la
souveraineté autochtone préexistante et la souve-
raineté proclamée de la Couronne, et ils servent a
définir les droits ancestraux garantis par I’art. 35 de
la Loi constitutionnelle de 1982. Larticle 35 promet
la reconnaissance de droits, et « [i]l faut toujours
présumer que [la Couronne] entend respecter ses
promesses » (Badger, précité, par. 41). Un proces-
sus de négociation honnéte permet de concrétiser
cette promesse et de concilier les revendications de
souveraineté respectives. L’article 35 a pour corol-
laire que la Couronne doit agir honorablement lors-
qu’il s’agit de définir les droits garantis par celui-ci
et de les concilier avec d’autres droits et intéréts.
Cette obligation emporte a son tour celle de consul-
ter et, s’il y a lieu, d’accommoder.

Cette obligation de consulter a été reconnue et
analysée dans la jurisprudence. Dans Sparrow, pré-
cité, p. 1119, la Cour a confirmé I'existence de 1’obli-
gation de consulter les Salish de la cote ouest qui
revendiquaient un droit de péche non encore reconnu.
Le juge en chef Dickson et le juge La Forest ont écrit
que, pour déterminer si les restrictions imposées au
droit sont justifiées, il faut notamment se demander
« si le groupe d’autochtones en question a été con-
sulté au sujet des mesures de conservation mises en
oeuvre ».

Quelques années plus tard, la Cour a confirmé
I’existence de l'obligation de consultation a I’égard
des ressources visées par une revendication autoch-
tone dans R. c¢. Nikal, [1996] 1 R.C.S. 1013, ou le
juge Cory a écrit que « [d]ans la mesure ou tous les
efforts raisonnables ont été déployés pour informer
et consulter, on a alors satisfait a I'obligation de jus-
tifier » (par. 110).
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In the companion case of R. v. Gladstone, [1996]
2 S.C.R. 723, Lamer C.J. referred to the need for
“consultation and compensation”, and to consider
“how the government has accommodated differ-
ent aboriginal rights in a particular fishery . . ., how
important the fishery is to the economic and mate-
rial well-being of the band in question, and the cri-
teria taken into account by the government in, for
example, allocating commercial licences amongst
different users” (para. 64).

The Court’s seminal decision in Delgamuukw,
supra, at para. 168, in the context of a claim for title
to land and resources, confirmed and expanded on
the duty to consult, suggesting the content of the
duty varied with the circumstances: from a mini-
mum “duty to discuss important decisions” where
the “breach is less serious or relatively minor”;
through the “significantly deeper than mere con-
sultation” that is required in “most cases”; to “full
consent of [the] aboriginal nation” on very serious
issues. These words apply as much to unresolved
claims as to intrusions on settled claims.

Put simply, Canada’s Aboriginal peoples were
here when Europeans came, and were never con-
quered. Many bands reconciled their claims with
the sovereignty of the Crown through negotiated
treaties. Others, notably in British Columbia, have
yet to do so. The potential rights embedded in these
claims are protected by s. 35 of the Constitution
Act, 1982. The honour of the Crown requires
that these rights be determined, recognized and
respected. This, in turn, requires the Crown, acting
honourably, to participate in processes of negotia-
tion. While this process continues, the honour of
the Crown may require it to consult and, where
indicated, accommodate Aboriginal interests.

Dans I'arrét connexe R. c. Gladstone, [1996]
2 R.C.S. 723, le juge en chef Lamer a fait état
de la nécessité « [des] consultations et [de]
I'indemnisation », et de la nécessité d’exami-
ner « la maniére dont I’Etat a concilié les diffé-
rents droits ancestraux visant une péche donnée
[. . .], 'importance de la péche pour le bien-&tre
économique et matériel de la bande en ques-
tion, ainsi que les criteres appliqués par I’Etat,
par exemple, dans la répartition des permis de
péche commerciale entre les divers usagers »
(par. 64).

Au paragraphe 168 de larrét de principe
Delgamuukw, précité, prononcé dans le contexte
d’une revendication de titre sur des terres et des
ressources, la Cour a confirmé I'existence de 1’obli-
gation de consulter et a précisé cette obligation,
affirmant que son contenu variait selon les circons-
tances : de la simple « obligation de discuter des
décisions importantes » « lorsque le manquement
est moins grave ou relativement mineur », en pas-
sant par l'obligation nécessitant « beaucoup plus
qu’'une simple consultation » qui s’impose « [d]ans
la plupart des cas », jusqu’a la nécessité d’obtenir le
« consentement [de la] nation autochtone » sur les
questions treés importantes. Ces remarques s’appli-
quent autant aux revendications non réglées qu’aux
revendications déja réglées et auxquelles il est porté
atteinte.

En bref, les Autochtones du Canada étaient déja
ici a l'arrivée des Européens; ils n’ont jamais été
conquis. De nombreuses bandes ont concilié leurs
revendications avec la souveraineté de la Couronne
en négociant des traités. D’autres, notamment en
Colombie-Britannique, ne l'ont pas encore fait.
Les droits potentiels visés par ces revendications
sont protégés par l'art. 35 de la Loi constitution-
nelle de 1982. ’honneur de la Couronne com-
mande que ces droits soient déterminés, recon-
nus et respectés. Pour ce faire, la Couronne doit
agir honorablement et négocier. Au cours des
négociations, I’honneur de la Couronne peut obli-
ger celle-ci a consulter les Autochtones et, s’il y
a lieu, a trouver des accommodements a leurs
intéréts.
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C. When the Duty to Consult and Accommodate
Arises

Honourable negotiation implies a duty to consult
with Aboriginal claimants and conclude an honour-
able agreement reflecting the claimants’ inherent
rights. But proving rights may take time, sometimes
a very long time. In the meantime, how are the inter-
ests under discussion to be treated? Underlying this
question is the need to reconcile prior Aboriginal
occupation of the land with the reality of Crown
sovereignty. Is the Crown, under the aegis of its
asserted sovereignty, entitled to use the resources at
issue as it chooses, pending proof and resolution of
the Aboriginal claim? Or must it adjust its conduct
to reflect the as yet unresolved rights claimed by the
Aboriginal claimants?

The answer, once again, lies in the honour of
the Crown. The Crown, acting honourably, cannot
cavalierly run roughshod over Aboriginal interests
where claims affecting these interests are being
seriously pursued in the process of treaty negotia-
tion and proof. It must respect these potential, but
yet unproven, interests. The Crown is not rendered
impotent. It may continue to manage the resource in
question pending claims resolution. But, depending
on the circumstances, discussed more fully below,
the honour of the Crown may require it to consult
with and reasonably accommodate Aboriginal inter-
ests pending resolution of the claim. To unilaterally
exploit a claimed resource during the process of
proving and resolving the Aboriginal claim to that
resource, may be to deprive the Aboriginal claim-
ants of some or all of the benefit of the resource.
That is not honourable.

The government argues that it is under no duty
to consult and accommodate prior to final determi-
nation of the scope and content of the right. Prior
to proof of the right, it is argued, there exists only

C. Le moment ou l'obligation de consulter et d’ac-
commoder prend naissance

L'obligation de négocier honorablement emporte
celle de consulter les demandeurs autochtones et de
parvenir a une entente honorable, qui tienne compte
de leurs droits inhérents. Mais prouver I'existence de
droits peut prendre du temps, parfois méme beau-
coup de temps. Comment faut-il traiter les intéréts
en jeu dans l'intervalle? Pour répondre a cette ques-
tion, il faut tenir compte de la nécessité de conci-
lier I'occupation antérieure des terres par les peu-
ples autochtones et la réalité de la souveraineté de la
Couronne. Celle-ci peut-elle, en vertu de la souve-
raineté qu’elle a proclamée, exploiter les ressources
en question comme bon lui semble en attendant que
la revendication autochtone soit établie et réglée?
Ou doit-elle plutdt adapter son comportement de
manigre a tenir compte des droits, non encore recon-
nus, visés par cette revendication?

La réponse a cette question découle, encore une
fois, de I’honneur de la Couronne. Si cette derniere
entend agir honorablement, elle ne peut traiter cava-
lierement les intéréts autochtones qui font I'objet de
revendications sérieuses dans le cadre du proces-
sus de négociation et d’établissement d’un traité.
Elle doit respecter ces intéréts potentiels mais non
encore reconnus. La Couronne n’est pas paralysée
pour autant. Elle peut continuer a gérer les ressour-
ces en question en attendant le réglement des reven-
dications. Toutefois, selon les circonstances, ques-
tion examinée de fagon plus approfondie plus loin,
le principe de I’honneur de la Couronne peut obli-
ger celle-ci a consulter les Autochtones et & prendre
raisonnablement en compte leurs intéréts jusqu’au
reglement de la revendication. Le fait d’exploiter
unilatéralement une ressource faisant I'objet d’une
revendication au cours du processus visant a éta-
blir et & régler cette revendication peut revenir a
dépouiller les demandeurs autochtones d’une partie
ou de I'ensemble des avantages liés a cette ressource.
Agir ainsi n’est pas une attitude honorable.

Le gouvernement prétend qu’il n’a aucune obliga-
tion de consulter et d’accommoder tant qu'une déci-
sion définitive n’a pas €té rendue quant a la portée
et au contenu du droit. Avant que le droit ne soit
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a broad, common law “duty of fairness”, based on
the general rule that an administrative decision that
affects the “rights, privileges or interests of an indi-
vidual” triggers application of the duty of fairness:
Cardinal v. Director of Kent Institution, [1985] 2
S.C.R. 643, at p. 653; Baker v. Canada (Minister of
Citizenship and Immigration), [1999] 2 S.C.R. 817,
at para. 20. The government asserts that, beyond
general administrative law obligations, a duty to
consult and accommodate arises only where the
government has taken on the obligation of pro-
tecting a specific Aboriginal interest or is seeking
to limit an established Aboriginal interest. In the
result, the government submits that there is no legal
duty to consult and accommodate Haida interests at
this stage, although it concedes there may be “sound
practical and policy reasons” to do so.

The government cites both authority and policy in
support of its position. It relies on Sparrow, supra, at
pp- 1110-13 and 1119, where the scope and content of
the right were determined and infringement estab-
lished, prior to consideration of whether infringe-
ment was justified. The government argues that its
position also finds support in the perspective of the
Ontario Court of Appeal in TransCanada Pipelines
Ltd. v. Beardmore (Township) (2000), 186 D.L.R.
(4th) 403, which held that “what triggers a consid-
eration of the Crown’s duty to consult is a show-
ing by the First Nation of a violation of an existing
Aboriginal or treaty right recognized and affirmed
by s. 35(1)” (para. 120).

As for policy, the government points to practical
difficulties in the enforcement of a duty to consult or
accommodate unproven claims. If the duty to con-
sult varies with the circumstances from a “mere”
duty to notify and listen at one end of the spectrum
to a requirement of Aboriginal consent at the other
end, how, the government asks, are the parties to
agree which level is appropriate in the face of con-
tested claims and rights? And if they cannot agree,
how are courts or tribunals to determine this? The

établi, affirme-t-on, il n’existe qu'une « obligation
d’équité » générale en common law, fondée sur la
regle générale selon laquelle une décision adminis-
trative qui touche « les droits, privileges ou biens
d’une personne » entraine ’application de cette obli-
gation d’équité : Cardinal c. Directeur de l'établis-
sement Kent, [1985] 2 R.C.S. 643, p. 653; Baker c.
Canada (Ministre de la Citoyenneté et de I'lImmi-
gration), [1999] 2 R.C.S. 817, par. 20. Le gouverne-
ment affirme que, en dehors des obligations géné-
rales découlant du droit administratif, I'obligation
de consulter et d’accommoder n’existe que dans le
cas ou le gouvernement s’est engagé a protéger un
intérét autochtone particulier ou cherche a restrein-
dre un intérét autochtone reconnu. Le gouvernement
soutient donc qu’il n’existe, a ce stade-ci, aucune
obligation légale de consulter les Haida et de pren-
dre en compte leurs intéréts, bien qu’il admette qu’il
puisse exister de [TRADUCTION] « bonnes raisons
sur le plan pratique et politique » de le faire.

Le gouvernement invoque des précédents et
des considérations d’intérét général a I'appui de sa
these. 11 cite Sparrow, précité, p. 1110-1113 et 1119,
ou I'étendue et le contenu du droit avaient été déter-
minés et latteinte avait été établie, avant que soit
examinée la question de savoir si latteinte était
justifiée. Le gouvernement prétend que sa position
est également étayée par le point de vue exprimé
dans TransCanada Pipelines Ltd. c. Beardmore
(Township) (2000), 186 D.L.R. (4th) 403, ou la
Cour d’appel de I’Ontario a jugé que [TRADUCTION]
«ce qui déclenche I'examen de l'obligation de la
Couronne de consulter, c’est la démonstration par la
Premiere nation qu’il y a eu violation d’un droit exis-
tant, ancestral ou issu de traité, reconnu et confirmé
par le par. 35(1) » (par. 120).

Du point de vue des considérations d’intérét géné-
ral, le gouvernement invoque les difficultés que pose
sur le plan pratique I'application de I'obligation de
consulter ou d’'accommoder dans les cas de reven-
dications non établies. Si, selon les circonstances,
l'obligation de consulter peut aller de la « simple »
obligation d’informer et d’écouter, a une extrémité
de la gamme, a l'obligation d’obtenir le consente-
ment des Autochtones, a I'autre extrémité, comment,
demande le gouvernement, les parties peuvent-elles
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government also suggests that it is impractical and
unfair to require consultation before final claims
determination because this amounts to giving a
remedy before issues of infringement and justifica-
tion are decided.

The government’s arguments do not withstand
scrutiny. Neither the authorities nor practical con-
siderations support the view that a duty to consult
and, if appropriate, accommodate arises only upon
final determination of the scope and content of the
right.

The jurisprudence of this Court supports the view
that the duty to consult and accommodate is part
of a process of fair dealing and reconciliation that
begins with the assertion of sovereignty and contin-
ues beyond formal claims resolution. Reconciliation
is not a final legal remedy in the usual sense. Rather,
it is a process flowing from rights guaranteed by s.
35(1) of the Constitution Act, 1982. This process of
reconciliation flows from the Crown’s duty of hon-
ourable dealing toward Aboriginal peoples, which
arises in turn from the Crown’s assertion of sover-
eignty over an Aboriginal people and de facto con-
trol of land and resources that were formerly in
the control of that people. As stated in Mitchell v.
M.N.R., [2001] 1 S.C.R. 911, 2001 SCC 33, at para.
9, “[w]ith this assertion [sovereignty] arose an obli-
gation to treat aboriginal peoples fairly and honour-
ably, and to protect them from exploitation” (empha-
sis added).

To limit reconciliation to the post-proof sphere
risks treating reconciliation as a distant legalistic
goal, devoid of the “meaningful content” mandated
by the “solemn commitment” made by the Crown
in recognizing and affirming Aboriginal rights and

s’entendre sur le degré de consultation lorsque des
revendications et des droits sont contestés? Et si elles
n'arrivent pas a s’entendre, comment les tribunaux
judiciaires ou administratifs sont-ils censés trancher
la question? Le gouvernement affirme également
qu’il est irréaliste et injuste d’imposer une consul-
tation avant que les revendications soient réglées de
fagon définitive, car cela revient a accorder répara-
tion avant que la question de latteinte et celle de la
justification aient été tranchées.

Les arguments du gouvernement ne résistent pas
aun examen minutieux. Ni les précédents ni les con-
sidérations d’ordre pratique n’appuient la these selon
laquelle 'obligation de consulter et, s’il y a lieu,
d’accommoder ne prend naissance que lorsqu’une
décision définitive a été rendue quant a la portée et
au contenu du droit.

La jurisprudence de la Cour étaye le point de vue
selon lequel I'obligation de consulter et d’'accommo-
der fait partie intégrante du processus de négociation
honorable et de conciliation qui débute au moment
de l'affirmation de la souveraineté et se poursuit au-
dela du réglement formel des revendications. La con-
ciliation ne constitue pas une réparation juridique
définitive au sens usuel du terme. Il s’agit plutot d’un
processus découlant des droits garantis par le par.
35(1) de la Loi constitutionnelle de 1982. Ce pro-
cessus de conciliation découle de 'obligation de la
Couronne de se conduire honorablement envers les
peuples autochtones, obligation qui, a son tour, tire
son origine de I'affirmation par la Couronne de sa
souveraineté sur un peuple autochtone et par I'exer-
cice de fait de son autorité sur des terres et ressour-
ces qui €taient jusque-la sous l'autorité de ce peuple.
Comme il est mentionné dans Mitchell c. M.R.N.,
[2001] 1 R.C.S. 911, 2001 CSC 33, par. 9, « [c]ette
affirmation de souveraineté a fait naitre I'obligation
de traiter les peuples autochtones de fagon équita-
ble et honorable, et de les protéger contre I’exploita-
tion » (je souligne).

Limiter P'application du processus de concilia-
tion aux revendications prouvées comporte le risque
que la conciliation soit considérée comme un objec-
tif formaliste éloigné et se voie dénuée du « sens
utile » qu’elle doit avoir par suite de I'« engagement

2004 SCC 73 (CanLll)



[2004] 3 R.C.S.

NATION HAIDA c. C.-B. (MINISTRE DES FORETS)

La Juge en chef 529

title: Sparrow, supra, at p. 1108. It also risks unfor-
tunate consequences. When the distant goal of proof
is finally reached, the Aboriginal peoples may find
their land and resources changed and denuded. This
is not reconciliation. Nor is it honourable.

The existence of a legal duty to consult prior to
proof of claims is necessary to understand the lan-
guage of cases like Sparrow, Nikal, and Gladstone,
supra, where confirmation of the right and justifica-
tion of an alleged infringement were litigated at the
same time. For example, the reference in Sparrow
to Crown behaviour in determining if any infringe-
ments were justified, is to behaviour before determi-
nation of the right. This negates the contention that a
proven right is the trigger for a legal duty to consult
and if appropriate accommodate even in the context
of justification.

But, when precisely does a duty to consult arise?
The foundation of the duty in the Crown’s honour
and the goal of reconciliation suggest that the duty
arises when the Crown has knowledge, real or con-
structive, of the potential existence of the Aboriginal
right or title and contemplates conduct that might
adversely affect it: see Halfway River First Nation
v. British Columbia (Ministry of Forests), [1997] 4
C.N.L.R. 45 (B.C.S.C.), at p. 71, per Dorgan J.

This leaves the practical argument. It is said that
before claims are resolved, the Crown cannot know
that the rights exist, and hence can have no duty to
consult or accommodate. This difficulty should not
be denied or minimized. As I stated (dissenting) in
Marshall, supra, at para. 112, one cannot “mean-
ingfully discuss accommodation or justification
of a right unless one has some idea of the core of
that right and its modern scope”. However, it will

solennel » pris par la Couronne lorsqu’elle a reconnu
et confirmé les droits et titres ancestraux : Sparrow,
précité, p. 1108. Une telle attitude risque également
d’avoir des conséquences facheuses. En effet, il est
possible que, lorsque les Autochtones parviennent
finalement a établir le bien-fondé de leur revendica-
tion, ils trouvent leurs terres changées et leurs res-
sources €épuisées. Ce n’est pas de la conciliation, ni
un comportement honorable.

Lexistence d’une obligation légale de consulter le
groupe intéressé avant qu’il ait apporté la preuve de
sa revendication est nécessaire pour comprendre le
langage employé dans des affaires comme Sparrow,
Nikal et Gladstone, précitées, ou la confirmation du
droit et la justification de 'atteinte reprochée ont été
débattues en méme temps. Dans Sparrow, par exem-
ple, la référence au comportement de la Couronne
au cours de I'examen de la justification des atteintes
s’entend du comportement avant I’établissement du
droit, ce qui réfute 'argument que ce soit la preuve
de l'existence du droit revendiqué qui déclenche
P'obligation légale de consulter et, s’il y a lieu, d’ac-
commoder, méme dans le contexte de la justifica-
tion.

Mais a quel moment, précisément, 'obligation
de consulter prend-elle naissance? L'objectif de
conciliation ainsi que l'obligation de consultation,
laquelle repose sur ’honneur de la Couronne, ten-
dent a indiquer que cette obligation prend naissance
lorsque la Couronne a connaissance, concretement
ou par imputation, de I'existence potentielle du droit
ou titre ancestral revendiqué et envisage des mesu-
res susceptibles d’avoir un effet préjudiciable sur
celui-ci : voir Halfway River First Nation c. British
Columbia (Ministry of Forests), [1997] 4 C.N.L.R.
45 (C.S.C.-B.), p. 71, le juge Dorgan.

Il reste 'argument d’ordre pratique. On affirme
que, tant qu’'une revendication n’est pas réglée, la
Couronne ne peut pas savoir si les droits revendi-
qués existent ou non et que, de ce fait, elle ne peut
étre tenue a une obligation de consulter ou d’ac-
commoder. Cette difficulté ne saurait étre niée ou
minimisée. Comme je 'ai déclaré (dans mes motifs
dissidents) dans Marshall, précité, par. 112, on ne
peut « analyser utilement la question de la prise en
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frequently be possible to reach an idea of the asserted
rights and of their strength sufficient to trigger an
obligation to consult and accommodate, short of
final judicial determination or settlement. To facil-
itate this determination, claimants should outline
their claims with clarity, focussing on the scope and
nature of the Aboriginal rights they assert and on
the alleged infringements. This is what happened
here, where the chambers judge made a preliminary
evidence-based assessment of the strength of the
Haida claims to the lands and resources of Haida
Gwaii, particularly Block 6.

There is a distinction between knowledge suffi-
cient to trigger a duty to consult and, if appropriate,
accommodate, and the content or scope of the duty
in a particular case. Knowledge of a credible but
unproven claim suffices to trigger a duty to consult
and accommodate. The content of the duty, how-
ever, varies with the circumstances, as discussed
more fully below. A dubious or peripheral claim
may attract a mere duty of notice, while a stronger
claim may attract more stringent duties. The law is
capable of differentiating between tenuous claims,
claims possessing a strong prima facie case, and
established claims. Parties can assess these mat-
ters, and if they cannot agree, tribunals and courts
can assist. Difficulties associated with the absence
of proof and definition of claims are addressed by
assigning appropriate content to the duty, not by
denying the existence of a duty.

I conclude that consultation and accommodation
before final claims resolution, while challenging,
is not impossible, and indeed is an essential corol-
lary to the honourable process of reconciliation that
s. 35 demands. It preserves the Aboriginal interest

compte d’un droit ou de la justification de ses limi-
tes sans avoir une idée de l'essence de ce droit et
de sa portée actuelle ». Cependant, il est souvent
possible de se faire, a '’égard des droits revendiqués
et de leur solidité, une idée suffisamment précise
pour que I'obligation de consulter et d’'accommoder
s’applique, méme si ces droits n’ont pas fait I'objet
d’un réglement définitif ou d’une décision judiciaire
finale. Pour faciliter cette détermination, les deman-
deurs devraient exposer clairement leurs revendica-
tions, en insistant sur la portée et la nature des droits
ancestraux qu’ils revendiquent ainsi que sur les vio-
lations qu’ils alleguent. C’est ce qui s’est produit en
I’espece, lorsque le juge en son cabinet a procédé a
une évaluation préliminaire, fondée sur la preuve,
de la solidité des revendications des Haida a I’égard
des terres et des ressources des iles Haida Gwaii, en
particulier du Bloc 6.

Il y a une différence entre une connaissance suf-
fisante pour entrainer l'application de I'obligation
de consulter et, s’il y a lieu, d’accommoder, et le
contenu ou ’étendue de cette obligation dans une
affaire donnée. La connaissance d’une revendica-
tion crédible mais non encore établie suffit a faire
naitre l'obligation de consulter et d’accommoder.
Toutefois, le contenu de I'obligation varie selon les
circonstances, comme nous le verrons de fagcon plus
approfondie plus loin. Une revendication douteuse
ou marginale peut ne requérir qu'une simple obli-
gation d’informer, alors qu’une revendication plus
solide peut faire naitre des obligations plus contrai-
gnantes. Il est possible en droit de différencier les
revendications reposant sur une preuve ténue des
revendications reposant sur une preuve a premiere
vue solide et de celles déja établies. Les parties peu-
vent examiner la question et, si elles ne réussissent
pas a s’entendre, les tribunaux administratifs et judi-
ciaires peuvent leur venir en aide. Il faut régler les
problemes liés a 'absence de preuve et de défini-
tion des revendications en délimitant 'obligation de
facon appropriée et non en niant son existence.

Jestime que, bien que le respect des obligations
de consultation et d’accommodement avant le regle-
ment définitif d’une revendication ne soit pas sans
poser de problemes, de telles mesures ne sont toute-
fois pas impossibles et constituent méme un aspect
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pending claims resolution and fosters a relationship
between the parties that makes possible negotiations,
the preferred process for achieving ultimate recon-
ciliation: see S. Lawrence and P. Macklem, “From
Consultation to Reconciliation: Aboriginal Rights
and the Crown’s Duty to Consult” (2000), 79 Can.
Bar Rev. 252, at p. 262. Precisely what is required
of the government may vary with the strength of the
claim and the circumstances. But at a minimum, it
must be consistent with the honour of the Crown.

D. The Scope and Content of the Duty to Consult
and Accommodate

The content of the duty to consult and accommo-
date varies with the circumstances. Precisely what
duties arise in different situations will be defined
as the case law in this emerging area develops. In
general terms, however, it may be asserted that the
scope of the duty is proportionate to a preliminary
assessment of the strength of the case supporting the
existence of the right or title, and to the seriousness
of the potentially adverse effect upon the right or
title claimed.

In Delgamuukw, supra, at para. 168, the Court
considered the duty to consult and accommodate
in the context of established claims. Lamer C.J.
wrote:

The nature and scope of the duty of consultation will
vary with the circumstances. In occasional cases, when
the breach is less serious or relatively minor, it will be
no more than a duty to discuss important decisions that
will be taken with respect to lands held pursuant to abo-
riginal title. Of course, even in these rare cases when the
minimum acceptable standard is consultation, this con-
sultation must be in good faith, and with the intention of
substantially addressing the concerns of the aboriginal
peoples whose lands are at issue. In most cases, it will be
significantly deeper than mere consultation. Some cases
may even require the full consent of an aboriginal nation,
particularly when provinces enact hunting and fishing
regulations in relation to aboriginal lands.

essentiel du processus honorable de conciliation
imposé par lart. 35. Elles proteégent les intéréts
autochtones jusqu’au reglement des revendications
et favorisent le développement entre les parties d’une
relation propice a la négociation, processus a privilé-
gier pour parvenir finalement a la conciliation : voir
S. Lawrence et P. Macklem, « From Consultation to
Reconciliation : Aboriginal Rights and the Crown’s
Duty to Consult » (2000), 79 R. du B. can. 252, p.
262. Les mesures précises que doit prendre le gou-
vernement peuvent varier selon la solidité de la
revendication et les circonstances, mais elles doivent
a tout le moins étre compatibles avec ’honneur de la
Couronne.

D. L¥étendue et le contenu de l'obligation de con-
sulter et d’accommoder

Le contenu de I'obligation de consulter et d’ac-
commoder varie selon les circonstances. La nature
précise des obligations qui naissent dans différentes
situations sera définie a mesure que les tribunaux se
prononceront sur cette nouvelle question. En termes
généraux, il est néanmoins possible d’affirmer que
I’étendue de I'obligation dépend de 1’évaluation pré-
liminaire de la solidité de la preuve étayant l’exis-
tence du droit ou du titre revendiqué, et de la gravité
des effets préjudiciables potentiels sur le droit ou le
titre.

Dans Delgamuukw, précité, par. 168, la Cour a
examiné l'obligation de consulter et d’accommoder
dans le contexte de revendications dont le bien-fondé
a été établi. Le juge en chef Lamer a écrit :

La nature et I’étendue de 1'obligation de consultation
dépendront des circonstances. Occasionnellement, lors-
que le manquement est moins grave ou relativement
mineur, il ne s’agira de rien de plus que la simple obli-
gation de discuter des décisions importantes qui seront
prises au sujet des terres détenues en vertu d’un titre abo-
rigene. Evidemment, méme dans les rares cas ol la norme
minimale acceptable est la consultation, celle-ci doit étre
menée de bonne foi, dans I'intention de tenir compte
réellement des préoccupations des peuples autochtones
dont les terres sont en jeu. Dans la plupart des cas, I’obli-
gation exigera beaucoup plus qu’une simple consultation.
Certaines situations pourraient méme exiger ’'obtention
du consentement d’une nation autochtone, particuliere-
ment lorsque des provinces prennent des reglements de
chasse et de péche visant des territoires autochtones.
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Transposing this passage to pre-proof claims, one
may venture the following. While it is not useful to
classify situations into watertight compartments,
different situations requiring different responses can
be identified. In all cases, the honour of the Crown
requires that the Crown act with good faith to pro-
vide meaningful consultation appropriate to the cir-
cumstances. In discharging this duty, regard may be
had to the procedural safeguards of natural justice
mandated by administrative law.

At all stages, good faith on both sides is required.
The common thread on the Crown’s part must be “the
intention of substantially addressing [Aboriginal]
concerns” as they are raised (Delgamuukw, supra,
at para. 168), through a meaningful process of con-
sultation. Sharp dealing is not permitted. However,
there is no duty to agree; rather, the commitment
is to a meaningful process of consultation. As for
Aboriginal claimants, they must not frustrate the
Crown’s reasonable good faith attempts, nor should
they take unreasonable positions to thwart gov-
ernment from making decisions or acting in cases
where, despite meaningful consultation, agreement
is not reached: see Halfway River First Nation v.
British Columbia (Ministry of Forests), [1999]
4 C.N.LR. 1 (B.C.C.A), at p. 44; Heiltsuk Tribal
Councilv. British Columbia (Minister of Sustainable
Resource Management) (2003), 19 B.C.L.R. (4th)
107 (B.C.S.C.). Mere hard bargaining, however, will
not offend an Aboriginal people’s right to be con-
sulted.

Against this background, I turn to the kind of
duties that may arise in different situations. In this
respect, the concept of a spectrum may be help-
ful, not to suggest watertight legal compartments
but rather to indicate what the honour of the Crown
may require in particular circumstances. At one end
of the spectrum lie cases where the claim to title is
weak, the Aboriginal right limited, or the potential
for infringement minor. In such cases, the only duty

La transposition de ce passage dans le contexte
des revendications non encore établies permet
d’avancer ce qui suit. Bien qu’il ne soit pas utile de
classer les situations dans des compartiments étan-
ches, il est possible d’identifier différentes situations
appelant des solutions différentes. Dans tous les cas,
le principe de I’honneur de la Couronne commande
que celle-ci agisse de bonne foi et tienne une véri-
table consultation, qui soit appropriée eu égard aux
circonstances. Lorsque vient le temps de s’acquit-
ter de cette obligation, les garanties procédurales de
justice naturelle exigées par le droit administratif
peuvent servir de guide.

A toutes les étapes, les deux parties sont tenues de
faire montre de bonne foi. Le fil conducteur du coté
de la Couronne doit étre « I'intention de tenir compte
réellement des préoccupations [des Autochtones] »
a mesure quelles sont exprimées (Delgamuukw,
précité, par. 168), dans le cadre d’un véritable pro-
cessus de consultation. Les manceuvres malhonneé-
tes sont interdites. Cependant, il n’y a pas obligation
de parvenir a une entente mais plutdt de procéder a
de véritables consultations. Quant aux demandeurs
autochtones, ils ne doivent pas contrecarrer les
efforts déployés de bonne foi par la Couronne et ne
devraient pas non plus défendre des positions dérai-
sonnables pour empécher le gouvernement de pren-
dre des décisions ou d’agir dans les cas ou, malgré
une véritable consultation, on ne parvient pas a s’en-
tendre : voir Halfway River First Nation c. British
Columbia (Ministry of Forests), [1999] 4 C.N.L.R.
I (C.A.C.-B.), p. 44; Heiltsuk Tribal Council c.
British Columbia (Minister of Sustainable Res-
ource Management) (2003), 19 B.C.L.R. (4th) 107
(C.S.C.-B.). Toutefois, le seul fait de négocier de
facon serrée ne porte pas atteinte au droit des
Autochtones d’étre consultés.

Sur cette toile de fond, je vais maintenant exa-
miner le type d’obligations qui peuvent découler de
différentes situations. A cet égard, I’utilisation de la
notion de continuum peut se révéler utile, non pas
pour créer des compartiments juridiques étanches,
mais plutdt pour préciser ce que le principe de ’hon-
neur de la Couronne est susceptible d’exiger dans
des circonstances particuliéres. A une extrémité du
continuum se trouvent les cas ol la revendication
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on the Crown may be to give notice, disclose infor-
mation, and discuss any issues raised in response
to the notice. “‘[C]onsultation’ in its least technical
definition is talking together for mutual understand-
ing”: T. Isaac and A. Knox, “The Crown’s Duty to
Consult Aboriginal People” (2003), 41 Alta. L. Rev.
49, at p. 61.

At the other end of the spectrum lie cases where a
strong prima facie case for the claim is established,
the right and potential infringement is of high sig-
nificance to the Aboriginal peoples, and the risk of
non-compensable damage is high. In such cases deep
consultation, aimed at finding a satisfactory interim
solution, may be required. While precise require-
ments will vary with the circumstances, the consul-
tation required at this stage may entail the opportu-
nity to make submissions for consideration, formal
participation in the decision-making process, and
provision of written reasons to show that Aboriginal
concerns were considered and to reveal the impact
they had on the decision. This list is neither exhaus-
tive, nor mandatory for every case. The government
may wish to adopt dispute resolution procedures like
mediation or administrative regimes with impartial
decision-makers in complex or difficult cases.

Between these two extremes of the spectrum
just described, will lie other situations. Every case
must be approached individually. Each must also be
approached flexibly, since the level of consultation
required may change as the process goes on and new
information comes to light. The controlling ques-
tion in all situations is what is required to maintain
the honour of the Crown and to effect reconcilia-
tion between the Crown and the Aboriginal peoples
with respect to the interests at stake. Pending settle-
ment, the Crown is bound by its honour to balance
societal and Aboriginal interests in making deci-
sions that may affect Aboriginal claims. The Crown

de titre est peu solide, le droit ancestral limité ou
le risque d’atteinte faible. Dans ces cas, les seules
obligations qui pourraient incomber a la Couronne
seraient d’aviser les intéressés, de leur communiquer
des renseignements et de discuter avec eux des ques-
tions soulevées par suite de I’avis. La [TRADUCTION]
« “consultation”, dans son sens le moins techni-
que, s’entend de I’action de se parler dans le but de
se comprendre les uns les autres » : T. Isaac et A.
Knox, « The Crown’s Duty to Consult Aboriginal
People » (2003), 41 Alta. L. Rev. 49, p. 61.

A Tautre extrémité du continuum on trouve les
cas ou la revendication repose sur une preuve a pre-
micre vue solide, ou le droit et I'atteinte potentielle
sont d’une haute importance pour les Autochtones et
ou le risque de préjudice non indemnisable est élevé.
Dans de tels cas, il peut s’avérer nécessaire de tenir
une consultation approfondie en vue de trouver une
solution provisoire acceptable. Quoique les exigen-
ces précises puissent varier selon les circonstances,
la consultation requise a cette étape pourrait com-
porter la possibilité de présenter des observations,
la participation officielle & la prise de décisions et
la présentation de motifs montrant que les préoccu-
pations des Autochtones ont été prises en compte
et précisant quelle a été I'incidence de ces préoccu-
pations sur la décision. Cette liste n’est pas exhaus-
tive et ne doit pas nécessairement étre suivie dans
chaque cas. Dans les affaires complexes ou diffici-
les, le gouvernement peut décider de recourir a un
mécanisme de reglement des différends comme la
médiation ou un régime administratif mettant en
scene des décideurs impartiaux.

Entre les deux extrémités du continuum décrit
précédemment, on rencontrera d’autres situations.
Il faut procéder au cas par cas. Il faut également
faire preuve de souplesse, car le degré de consulta-
tion nécessaire peut varier a mesure que se déroule
le processus et que de nouveaux renseignements
sont mis au jour. La question décisive dans toutes
les situations consiste a déterminer ce qui est néces-
saire pour préserver '’honneur de la Couronne et
pour concilier les intéréts de la Couronne et ceux
des Autochtones. Tant que la question n’est pas
réglée, le principe de I’honneur de la Couronne
commande que celle-ci mette en balance les
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may be required to make decisions in the face of
disagreement as to the adequacy of its response to
Aboriginal concerns. Balance and compromise will
then be necessary.

Meaningful consultation may oblige the Crown
to make changes to its proposed action based
on information obtained through consultations.
The New Zealand Ministry of Justice’s Guide for
Consultation with Mdori (1997) provides insight (at
pp- 21 and 31):

Consultation is not just a process of exchanging informa-
tion. It also entails testing and being prepared to amend
policy proposals in the light of information received,
and providing feedback. Consultation therefore becomes
a process which should ensure both parties are better
informed . . . .

. genuine consultation means a process that in-
volves . . .:

»  gathering information to test policy proposals

e putting forward proposals that are not yet final-
ised

* seeking Méori opinion on those proposals

e informing Méori of all relevant information upon
which those proposals are based

*  not promoting but listening with an open mind to
what Méori have to say

*  being prepared to alter the original proposal

e providing feedback both during the consultation
process and after the decision-process.

When the consultation process suggests amend-
ment of Crown policy, we arrive at the stage of
accommodation. Thus the effect of good faith con-
sultation may be to reveal a duty to accommodate.
Where a strong prima facie case exists for the claim,

intéréts de la société et ceux des peuples autochtones
lorsqu’elle prend des décisions susceptibles d’entrai-
ner des répercussions sur les revendications autoch-
tones. Elle peut étre appelée a prendre des décisions
en cas de désaccord quant au caractere suffisant des
mesures qu'elle adopte en réponse aux préoccupa-
tions exprimées par les Autochtones. Une attitude de
pondération et de compromis s’impose alors.

A la suite de consultations véritables, la Couronne
pourrait étre amenée a modifier la mesure envisa-
gée en fonction des renseignements obtenus lors des
consultations. Le Guide for Consultation with Mdori
(1997) du ministere de la Justice de la Nouvelle-
Zélande fournit des indications sur la question (aux
p- 21 et 31):

[TRADUCTION] La consultation n’est pas seulement un
simple mécanisme d’échange de renseignements. Elle
comporte également des mises a I’épreuve et la modifi-
cation éventuelle des énoncés de politique compte tenu
des renseignements obtenus ainsi que la rétroaction. Elle
devient donc un processus grace auquel les deux parties
sont mieux informées . . .

... de véritables consultations s’entendent d’un pro-
cessus qui consiste . . . :

e 2 recueillir des renseignements pour mettre a
I’épreuve les énoncés de politique;

e a proposer des énoncés qui ne sont pas encore
arrétés définitivement;

e achercher a obtenir I'opinion des Mioris sur ces
énonces;

e ainformer les Mioris de tous les renseignements
pertinents sur lesquels reposent ces énoncés;

e aécouter avec un esprit ouvert ce que les Méoris
ont a dire sans avoir a en faire la promotion;

PPN

e aétre prét a modifier I’énoncé original;

e 2 fournir une rétroaction tant au cours de la con-
sultation qu’apres la prise de décision.

S’il ressort des consultations que des modifica-
tions a la politique de la Couronne s’imposent, il
faut alors passer a I’étape de 'accommodement. Des
consultations menées de bonne foi peuvent donc
faire naitre 'obligation d’accommoder. Lorsque la
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and the consequences of the government’s proposed
decision may adversely affect it in a significant way,
addressing the Aboriginal concerns may require
taking steps to avoid irreparable harm or to mini-
mize the effects of infringement, pending final reso-
lution of the underlying claim. Accommodation is
achieved through consultation, as this Court recog-
nized in R. v. Marshall, [1999] 3 S.C.R. 533, at para.
22: “. .. the process of accommodation of the treaty
right may best be resolved by consultation and nego-
tiation”.

This process does not give Aboriginal groups a
veto over what can be done with land pending final
proof of the claim. The Aboriginal “consent” spoken
of in Delgamuukw is appropriate only in cases of
established rights, and then by no means in every
case. Rather, what is required is a process of balanc-
ing interests, of give and take.

This flows from the meaning of “accommodate”.
The terms “accommodate” and “accommodation”
have been defined as to “adapt, harmonize, recon-
cile” . .. “an adjustment or adaptation to suit a spe-
cial or different purpose . .. a convenient arrange-
ment; a settlement or compromise”: Concise Oxford
Dictionary of Current English (9th ed. 1995), at p. 9.
The accommodation that may result from pre-proof
consultation is just this — seeking compromise in an
attempt to harmonize conflicting interests and move
further down the path of reconciliation. A commit-
ment to the process does not require a duty to agree.
But it does require good faith efforts to understand
each other’s concerns and move to address them.

The Court’s decisions confirm this vision of
accommodation. The Court in Sparrow raised

revendication repose sur une preuve a premiere vue
solide et que la décision que le gouvernement entend
prendre risque de porter atteinte de maniere appré-
ciable aux droits visés par la revendication, I'obli-
gation d’accommodement pourrait exiger I'adoption
de mesures pour éviter un préjudice irréparable ou
pour réduire au minimum les conséquences de I'at-
teinte jusqu’au réglement définitif de la revendica-
tion sous-jacente. accommodement est le fruit des
consultations, comme la Cour I’a reconnu dans R. c.
Marshall, [1999] 3 R.C.S. 533, par. 22 : « ... il est
préférable de réaliser la prise en compte du droit issu
du traité par des consultations et par la négociation ».

Ce processus ne donne pas aux groupes autoch-
tones un droit de veto sur les mesures susceptibles
d’étre prises a I’égard des terres en cause en atten-
dant que la revendication soit établie de fagon défi-
nitive. Le « consentement » dont il est question dans
Delgamuukw n’est nécessaire que lorsque les droits
invoqués ont été établis, et méme la pas dans tous les
cas. Ce qu’il faut au contraire, c’est plutdt un proces-
sus de mise en balance des intéréts, de concessions
mutuelles.

Cette conclusion découle du sens des termes
«accommoder » et «accommodement », définis
respectivement ainsi: « Accommoder qqc. a.
L’adapter a, la mettre en correspondance avec quel-
que chose . . . » et « Action, résultat de I’action d’ac-
commoder (ou de s’accommoder); moyen employé
en vue de cette action. [...] Action de (se) mettre
ou fait d’€tre en accord avec quelqu’un; reglement
a 'amiable, transaction » (Trésor de la langue fran-
caise, t. 1, 1971, p. 391 et 388). L'accommodement
susceptible de résulter de consultations menées
avant I’établissement du bien-fondé de la revendi-
cation correspond exactement a cela : la recherche
d’'un compromis dans le but d’harmoniser des inté-
réts opposés et de continuer dans la voie de la récon-
ciliation. L'engagement a suivre le processus n’em-
porte pas l'obligation de se mettre d’accord, mais
exige de chaque partie qu'elle s’efforce de bonne
foi a comprendre les préoccupations de l'autre et a
y répondre.

La jurisprudence de la Cour confirme cette con-
ception d’accommodement. Dans Sparrow, la Cour
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the concept of accommodation, stressing the
need to balance competing societal interests with
Aboriginal and treaty rights. In R. v. Sioui, [1990]
1 S.C.R. 1025, at p. 1072, the Court stated that the
Crown bears the burden of proving that its occu-
pancy of lands “cannot be accommodated to rea-
sonable exercise of the Hurons’ rights”. And in R.
v. Coté, [1996] 3 S.C.R. 139, at para. 81, the Court
spoke of whether restrictions on Aboriginal rights
“can be accommodated with the Crown’s special
fiduciary relationship with First Nations”. Balance
and compromise are inherent in the notion of rec-
onciliation. Where accommodation is required in
making decisions that may adversely affect as yet
unproven Aboriginal rights and title claims, the
Crown must balance Aboriginal concerns reason-
ably with the potential impact of the decision on
the asserted right or title and with other societal
interests.

It is open to governments to set up regula-
tory schemes to address the procedural require-
ments appropriate to different problems at differ-
ent stages, thereby strengthening the reconciliation
process and reducing recourse to the courts. As
noted in R. v. Adams, [1996] 3 S.C.R. 101, at para.
54, the government “may not simply adopt an
unstructured discretionary administrative regime
which risks infringing aboriginal rights in a sub-
stantial number of applications in the absence of
some explicit guidance”. It should be observed
that, since October 2002, British Columbia has
had a Provincial Policy for Consultation with First
Nations to direct the terms of provincial minis-
tries’ and agencies’ operational guidelines. Such a
policy, while falling short of a regulatory scheme,
may guard against unstructured discretion and pro-
vide a guide for decision-makers.

a évoqué cette notion, insistant sur la nécessité
d’établir un équilibre entre des intéréts sociétaux
opposés et les droits ancestraux et issus de traités
des Autochtones. Dans R. c¢. Sioui, [1990] 1 R.C.S.
1025, p. 1072, la Cour a affirmé qu’il incombe a
la Couronne de prouver que son occupation des
terres « ne peut s’accommoder de ’exercice raison-
nable des droits des Hurons ». Et, dans R. ¢. Coté,
[1996] 3 R.C.S. 139, par. 81, la Cour s’est demandé
si les restrictions imposées aux droits ancestraux
« [étaient] conciliable[s] avec les rapports spé-
ciaux de fiduciaire de I’Etat & I'’égard des premig-
res nations ». La mise en équilibre et le compromis
font partie intégrante de la notion de conciliation.
Lorsque I'accommodement est nécessaire a 1'oc-
casion d’une décision susceptible d’avoir un effet
préjudiciable sur des revendications de droits et de
titre ancestraux non encore prouvées, la Couronne
doit établir un équilibre raisonnable entre les pré-
occupations des Autochtones, d’une part, et I'inci-
dence potentielle de la décision sur le droit ou titre
revendiqué et les autres intéréts sociétaux, d’autre
part.

Il est loisible aux gouvernements de mettre en
place des régimes de réglementation fixant les
exigences procédurales applicables aux diffé-
rents problémes survenant a différentes étapes, et
ainsi de renforcer le processus de conciliation et
réduire le recours aux tribunaux. Comme il a été
mentionné dans R. ¢. Adams, [1996] 3 R.C.S. 101,
par. 54, le gouvernement « ne peut pas se contenter
d’établir un régime administratif fondé sur 'exer-
cice d’'un pouvoir discrétionnaire non structuré et
qui, en l'absence d’indications explicites, risque
de porter atteinte aux droits ancestraux dans un
nombre considérable de cas ». Il convient de sou-
ligner que, depuis octobre 2002, la Colombie-
Britannique dispose d’une politique provinciale de
consultation des Premieres nations établissant les
modalités d’application des lignes directrices opé-
rationnelles des ministeres et organismes provin-
ciaux. Méme si elle ne constitue pas un régime de
réglementation, une telle politique peut néanmoins
prévenir l'exercice d’un pouvoir discrétionnaire
non structuré et servir de guide aux décideurs.
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E. Do Third Parties Owe a Duty to Consult and
Accommodate?

The Court of Appeal found that Weyerhaeuser,
the forestry contractor holding T.F.L. 39, owed the
Haida people a duty to consult and accommodate.
With respect, I cannot agree.

It is suggested (per Lambert J.A.) that a third
party’s obligation to consult Aboriginal peoples
may arise from the ability of the third party to rely
on justification as a defence against infringement.
However, the duty to consult and accommodate, as
discussed above, flows from the Crown’s assumption
of sovereignty over lands and resources formerly held
by the Aboriginal group. This theory provides no
support for an obligation on third parties to consult
or accommodate. The Crown alone remains legally
responsible for the consequences of its actions and
interactions with third parties, that affect Aboriginal
interests. The Crown may delegate procedural
aspects of consultation to industry proponents seek-
ing a particular development; this is not infrequently
done in environmental assessments. Similarly, the
terms of T.F.L. 39 mandated Weyerhaeuser to spec-
ify measures that it would take to identify and con-
sult with “aboriginal people claiming an aboriginal
interest in or to the area” (Tree Farm Licence No.
39, Haida Tree Farm Licence, para. 2.09(g)(ii)).
However, the ultimate legal responsibility for con-
sultation and accommodation rests with the Crown.
The honour of the Crown cannot be delegated.

It is also suggested (per Lambert J.A.) that third
parties might have a duty to consult and accommo-
date on the basis of the trust law doctrine of “know-
ing receipt”. However, as discussed above, while the
Crown’s fiduciary obligations and its duty to con-
sult and accommodate share roots in the principle
that the Crown’s honour is engaged in its relation-
ship with Aboriginal peoples, the duty to consult is
distinct from the fiduciary duty that is owed in rela-
tion to particular cognizable Aboriginal interests.

E. Les tiers ont-ils l'obligation de consulter et
d’accommoder?

La Cour d’appel a conclu que Weyerhaeuser, 1’en-
treprise forestiere détenant la CFF 39, avait 1'obli-
gation de consulter les Haida et de trouver des
accommodements a leurs préoccupations. En toute
déférence, je ne puis souscrire a cette conclusion.

Il a été dit (le juge Lambert de la Cour d’ap-
pel) qu'un tiers peut étre tenu de consulter les
Autochtones concernés du fait qu’il a la faculté, en
cas de violation des droits de ces derniers, de plai-
der en défense que latteinte est justifi¢e. Comme
nous l'avons vu, cependant, 'obligation de consul-
ter et d’accommoder découle de la proclamation
de la souveraineté de la Couronne sur des terres et
ressources autrefois détenues par le groupe autoch-
tone concerné. Cette théorie ne permet pas de con-
clure que les tiers ont I'obligation de consulter ou
d’accommoder. La Couronne demeure seule léga-
lement responsable des conséquences de ses actes
et de ses rapports avec des tiers qui ont une inci-
dence sur des intéréts autochtones. Elle peut délé-
guer certains aspects procéduraux de la consultation
a des acteurs industriels qui proposent des activités
d’exploitation; cela n’est pas rare en matiere d’éva-
luations environnementales. Ainsi, la CFF 39 obli-
geait Weyerhaeuser a préciser les mesures qu'elle
entendait prendre pour identifier et consulter les
[TRADUCTION] « Autochtones qui revendiquaient
un intérét ancestral dans la région » (CFF 39, CFF
haida, paragraphe 2.09g)(ii)). Cependant, la respon-
sabilité juridique en ce qui a trait a la consultation et
a 'accommodement incombe en dernier ressort a la
Couronne. Le respect du principe de I’honneur de la
Couronne ne peut étre délégué.

Il a également été avancé (le juge Lambert de la
Cour d’appel) que les tiers pourraient étre assujet-
tis a l'obligation de consulter et d’accommoder par
I’effet de la doctrine du droit des fiducies appelée
« réception en connaissance de cause ». Cependant,
comme nous ’avons vu, méme si les obligations de
fiduciaire de la Couronne et son obligation de con-
sulter et d’accommoder découlent toutes du principe
que I’honneur de la Couronne est en jeu dans ses
rapports avec les peuples autochtones, I'obligation de
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As noted earlier, the Court cautioned in Wewaykum
against assuming that a general trust or fiduciary
obligation governs all aspects of relations between
the Crown and Aboriginal peoples. Furthermore,
this Court in Guerin v. The Queen, [1984] 2 S.C.R.
335, made it clear that the “trust-like” relationship
between the Crown and Aboriginal peoples is not a
true “trust”, noting that “[t]he law of trusts is a highly
developed, specialized branch of the law” (p. 386).
There is no reason to graft the doctrine of know-
ing receipt onto the special relationship between the
Crown and Aboriginal peoples. It is also question-
able whether businesses acting on licence from the
Crown can be analogized to persons who knowingly
turn trust funds to their own ends.

Finally, it is suggested (per Finch C.J.B.C.) that
third parties should be held to the duty in order to
provide an effective remedy. The first difficulty
with this suggestion is that remedies do not dictate
liability. Once liability is found, the question of
remedy arises. But the remedy tail cannot wag the
liability dog. We cannot sue a rich person, simply
because the person has deep pockets or can provide
a desired result. The second problem is that it is not
clear that the government lacks sufficient remedies
to achieve meaningful consultation and accommo-
dation. In this case, Part 10 of T.F.L. 39 provided
that the Ministry of Forests could vary any permit
granted to Weyerhaeuser to be consistent with a
court’s determination of Aboriginal rights or title.
The government may also require Weyerhaeuser to
amend its management plan if the Chief Forester
considers that interference with an Aboriginal
right has rendered the management plan inade-
quate (para. 2.38(d)). Finally, the government can
control by legislation, as it did when it introduced
the Forestry Revitalization Act, S.B.C. 2003, c. 17,
which claws back 20 percent of all licensees’ har-
vesting rights, in part to make land available for
Aboriginal peoples. The government’s legislative
authority over provincial natural resources gives it

consulter est différente de I'obligation de fiduciaire
qui existe a I’égard de certains intéréts autochtones
reconnus. Comme il a été indiqué plus tot, la Cour
a souligné, dans Wewaykum, qu’il fallait se garder
de supposer l'existence d’une obligation générale
de fiduciaire régissant tous les aspects des rapports
entre la Couronne et les peuples autochtones. En
outre, dans Guerin c. La Reine, [1984] 2 R.C.S. 335,
la Cour a clairement dit que la relation « semblable
a une fiducie » qui existe entre la Couronne et les
peuples autochtones n’est pas une vraie « fiducie »,
faisant observer que « [l]e droit des fiducies consti-
tue un domaine juridique treés perfectionné et spé-
cialisé » (p. 386). Il n’y a aucune raison d’introduire
la doctrine de la réception en connaissance de cause
dans la relation spéciale qui existe entre la Couronne
et les peuples autochtones. Il n’est pas certain non
plus qu’une entreprise en vertu d’'une concession de
la Couronne puisse étre assimilée & une personne
qui, en toute connaissance de cause, divertit a son
profit des fonds en fiducie.

Enfin, il a été affirmé (le juge Finch, juge en chef
de la C.-B.) que, pour qu’il soit possible d’accorder
une réparation efficace, il faudrait considérer que
les tiers sont tenus a I'obligation. La premiere diffi-
culté que comporte cette affirmation réside dans le
fait que la réparation ne détermine pas la responsa-
bilité. Ce n’est qu'une fois la question de la respon-
sabilité tranchée que se souleve la question de la
réparation. I1 ne faut pas mettre la charrue (la répa-
ration) devant les beeufs (la responsabilité). Nous
ne pouvons poursuivre une personne riche simple-
ment parce qu'elle a de I’argent plein les poches ou
que cela permet d’obtenir le résultat souhaité. La
seconde difficulté est qu’il n’est pas certain que le
gouvernement ne dispose pas de mécanismes suf-
fisants pour procéder a des mesures de consulta-
tion et d’accommodement utiles. En l'espece, la
partie 10 de la CFF 39 prévoit que le ministre des
Foréts peut modifier toute concession accordée a
Weyerhaeuser pour la rendre conforme aux déci-
sions des tribunaux relativement aux droits ou
titres ancestraux. Le gouvernement peut également
exiger de Weyerhaeuser qu’elle modifie son plan
d’aménagement si le chef des services forestiers
le considere inadéquat du fait qu’il porte atteinte
a un droit ancestral (paragraphe 2.38d)). Enfin, le
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a powerful tool with which to respond to its legal
obligations. This, with respect, renders questiona-
ble the statement by Finch C.J.B.C. that the gov-
ernment “has no capacity to allocate any part of
that timber to the Haida without Weyerhaeuser’s
consent or co-operation” ((2002), 5 B.C.L.R. (4th)
33, at para. 119). Failure to hold Weyerhaeuser to
a duty to consult and accommodate does not make
the remedy “hollow or illusory”.

The fact that third parties are under no duty to
consult or accommodate Aboriginal concerns does
not mean that they can never be liable to Aboriginal
peoples. If they act negligently in circumstances
where they owe Aboriginal peoples a duty of care, or
if they breach contracts with Aboriginal peoples or
deal with them dishonestly, they may be held legally
liable. But they cannot be held liable for failing to
discharge the Crown’s duty to consult and accom-
modate.

E.  The Province’s Duty

The Province of British Columbia argues that any
duty to consult or accommodate rests solely with the
federal government. I cannot accept this argument.

The Province’s argument rests on s. 109 of the
Constitution Act, 1867, which provides that “[a]ll
Lands, Mines, Minerals, and Royalties belonging
to the several Provinces of Canada.. . . at the Union

. shall belong to the several Provinces.” The
Province argues that this gives it exclusive right
to the land at issue. This right, it argues, cannot
be limited by the protection for Aboriginal rights
found in s. 35 of the Constitution Act, 1982. To do

gouvernement peut exercer son autorité sur la ques-
tion par voie législative, comme il I'a fait en édic-
tant la Forestry Revitalization Act, S.B.C. 2003, ch.
17, qui permet de récupérer 20 pour 100 du droit
de coupe des titulaires de concession, en partie
pour mettre des terres a la disposition des peuples
autochtones. De par son pouvoir de légiférer sur les
ressources naturelles de la province, le gouverne-
ment provincial dispose d’un outil puissant pour
s’acquitter de ses obligations légales, situation qui
met en doute I'affirmation du juge en chef Finch de
la C.-B. qu’il [TRADUCTION] « ne peut allouer une
partie de ce bois d’ceuvre aux Haida sans le con-
sentement ou la collaboration de Weyerhaeuser »
((2002), 5 B.C.L.R. (4th) 33, par. 119). Le fait de
ne pas imposer a Weyerhaeuser 1’obligation de con-
sulter et d’accommoder ne rend pas la réparation
[TRADUCTION] « futile ou illusoire ».

Le fait que les tiers n’aient aucune obligation de
consulter les peuples autochtones ou de trouver des
accommodements a leurs préoccupations ne signifie
pas qu’ils ne peuvent jamais étre tenus responsables
envers ceux-ci. S’ils font preuve de négligence dans
des circonstances ou ils ont une obligation de dili-
gence envers les peuples autochtones, ou s’ils ne res-
pectent pas les contrats conclus avec les Autochtones
ou traitent avec eux d’'une maniere malhonnéte,
ils peuvent étre tenus légalement responsables.
Cependant, les tiers ne peuvent étre jugés responsa-
bles de ne pas avoir rempli I'obligation de consulter
et d’accommoder qui incombe a la Couronne.

F.  L'obligation de la province

La province de la Colombie-Britannique soutient
que l'obligation de consulter ou d’accommoder, si
elle existe, incombe uniquement au gouvernement
fédéral. Je ne peux accepter cet argument.

D’argument de la province repose sur I’art. 109
de la Loi constitutionnelle de 1867, qui dispose que
« [t]outes les terres, mines, minéraux et réserves
royales appartenant aux différentes provinces du
Canada [. . .] lors de I'union [...] appartiendront
aux différentes provinces. » Selon la province,
cette disposition lui confere des droits exclusifs
sur les terres en question. Ce droit, affirme-t-elle,
ne peut étre limité par la protection accordée aux
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s0, it argues, would “undermine the balance of fed-
eralism” (Crown’s factum, at para. 96).

The answer to this argument is that the Provinces
took their interest in land subject to “any Interest
other than that of the Province in the same” (s.
109). The duty to consult and accommodate here
at issue is grounded in the assertion of Crown sov-
ereignty which pre-dated the Union. It follows that
the Province took the lands subject to this duty.
It cannot therefore claim that s. 35 deprives it of
powers it would otherwise have enjoyed. As stated
in St. Catherine’s Milling and Lumber Co. v. The
Queen (1888), 14 App. Cas. 46 (P.C.), lands in
the Province are “available to [the Province] as a
source of revenue whenever the estate of the Crown
is disencumbered of the Indian title” (p. 59). The
Crown’s argument on this point has been canvassed
by this Court in Delgamuukw, supra, at para. 175,
where Lamer C.J. reiterated the conclusions in
St. Catherine’s Milling, supra. There is therefore
no foundation to the Province’s argument on this
point.

G. Administrative Review

Where the government’s conduct is challenged
on the basis of allegations that it failed to discharge
its duty to consult and accommodate pending
claims resolution, the matter may go to the courts
for review. To date, the Province has established
no process for this purpose. The question of what
standard of review the court should apply in judging
the adequacy of the government’s efforts cannot be
answered in the absence of such a process. General
principles of administrative law, however, suggest
the following.

On questions of law, a decision-maker must
generally be correct: for example, Paul v. British
Columbia (Forest Appeals Commission), [2003] 2
S.C.R. 585, 2003 SCC 55. On questions of fact or

droits ancestraux par l'art. 35 de la Loi constitu-
tionnelle de 1982. La province affirme qu’agir
ainsi reviendrait a [TRADUCTION] « rompre 1’équi-
libre du fédéralisme » (mémoire de la Couronne,
par. 96).

La réponse a cet argument est que les intéréts
que détenait la province sur les terres sont subor-
donnés a « tous intéréts autres que ceux que peut y
avoir la province » (art. 109). L’obligation de con-
sulter et d’accommoder en litige dans la présente
affaire est fondée sur l’affirmation de la souverai-
neté de la Couronne qui a précédé 1'Union. Il s’en-
suit que la province a acquis les terres sous réserve
de cette obligation. Elle ne peut donc pas prétendre
que l'art. 35 la prive de pouvoirs dont elle aurait
joui autrement. Comme il est précisé dans St.
Catherine’s Milling and Lumber Co. c. The Queen
(1888), 14 App. Cas. 46 (C.P.), les terres situces
dans la province [TRADUCTION] « peuvent consti-
tuer une source de revenus [pour la province] dans
tous les cas ou les biens de la Couronne ne sont
plus grevés du titre indien » (p. 59). L’argument de
la Couronne sur ce point a été examiné de facon
approfondie par la Cour dans Delgamuukw, pré-
cité, par. 175, ou le juge en chef Lamer a réitéré
les conclusions tirées dans St. Catherine’s Milling,
précité. Cet argument n’est en conséquence pas
fondé.

G. Lexamen administratif

Lorsque la conduite du gouvernement est contes-
tée au motif qu’il ne se serait pas acquitté de son
obligation de consulter et d’accommoder en atten-
dant le réglement des revendications, la question
peut étre soumise aux tribunaux pour examen. La
province n’a pas encore €tabli de mécanisme a cette
fin. En I'absence d’un tel mécanisme, il est impossi-
ble de déterminer quelle norme de contrdle devrait
appliquer le tribunal appelé a statuer sur le caractere
suffisant des efforts déployé€s par le gouvernement.
Les principes généraux du droit administratif per-
mettent toutefois de dégager les notions suivantes.

Quant aux questions de droit, le décideur doit,
en regle générale, rendre une décision correcte :
voir, par exemple, Paul c. Colombie-Britannique
(Forest Appeals Commission), [2003] 2 R.C.S.
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mixed fact and law, on the other hand, a review-
ing body may owe a degree of deference to the
decision-maker. The existence or extent of the duty
to consult or accommodate is a legal question in
the sense that it defines a legal duty. However, it is
typically premised on an assessment of the facts. It
follows that a degree of deference to the findings of
fact of the initial adjudicator may be appropriate.
The need for deference and its degree will depend
on the nature of the question the tribunal was
addressing and the extent to which the facts were
within the expertise of the tribunal: Law Society
of New Brunswick v. Ryan, [2003] 1 S.C.R. 247,
2003 SCC 20; Paul, supra. Absent error on legal
issues, the tribunal may be in a better position to
evaluate the issue than the reviewing court, and
some degree of deference may be required. In such
a case, the standard of review is likely to be rea-
sonableness. To the extent that the issue is one of
pure law, and can be isolated from the issues of
fact, the standard is correctness. However, where
the two are inextricably entwined, the standard
will likely be reasonableness: Canada (Director
of Investigation and Research) v. Southam Inc.,
[1997] 1 S.C.R. 748.

The process itself would likely fall to be exam-
ined on a standard of reasonableness. Perfect sat-
isfaction is not required; the question is whether
the regulatory scheme or government action
“viewed as a whole, accommodates the collective
aboriginal right in question”: Gladstone, supra, at
para. 170. What is required is not perfection, but
reasonableness. As stated in Nikal, supra, at para.
110, “in . . . information and consultation the con-
cept of reasonableness must come into play. . . . So
long as every reasonable effort is made to inform
and to consult, such efforts would suffice.” The
government is required to make reasonable efforts

585, 2003 CSC 55. Par contre, en ce qui a trait
aux questions de fait et aux questions mixtes de
fait et de droit, I'organisme de révision peut devoir
faire preuve de déférence a 1’égard du décideur.
Lexistence et I’étendue de I'obligation de consulter
ou d’accommoder sont des questions de droit en
ce sens qu'elles définissent une obligation légale.
Cependant, la réponse a ces questions repose habi-
tuellement sur I'appréciation des faits. Il se peut
donc qu’il convienne de faire preuve de déférence
a I’égard des conclusions de fait du premier déci-
deur. La question de savoir s’il y a lieu de faire
montre de déférence et, si oui, le degré de déférence
requis dépendent de la nature de la question dont
était saisi le tribunal administratif et de la mesure
dans laquelle les faits relevaient de son expertise :
Barreau du Nouveau-Brunswick c. Ryan, [2003] 1
R.C.S. 247, 2003 CSC 20; Paul, précité. En I'ab-
sence d’erreur sur des questions de droit, il est pos-
sible que le tribunal administratif soit mieux placé
que le tribunal de révision pour étudier la question,
auquel cas une certaine déférence peut s’imposer.
Dans ce cas, la norme de contrdle applicable est
vraisemblablement la norme de la décision raison-
nable. Dans la mesure ou la question est une ques-
tion de droit pur et peut étre isolée des questions
de fait, la norme applicable est celle de la déci-
sion correcte. Toutefois, lorsque les deux types de
questions sont inextricablement liées entre elles,
la norme de contrdle applicable est vraisembla-
blement celle de la décision raisonnable : Canada
(Directeur des enquétes et recherches) c. Southam
Inc., [1997] 1 R.C.S. 748.

Le processus lui-méme devrait vraisemblable-
ment étre examiné selon la norme de la décision rai-
sonnable. La perfection n’est pas requise; il s’agit
de se demander si, « considéré dans son ensemble,
le régime de réglementation [ou la mesure gouver-
nementale] respecte le droit ancestral collectif en
question » : Gladstone, précité, par. 170. Ce qui est
requis, ce n’est pas une mesure parfaite mais une
mesure raisonnable. Comme il est précisé dans
Nikal, précité, par. 110, « [l]e concept du caractere
raisonnable doit [. . .] entrer en jeu pour ce qui [. . .]
concern[e] I'information et la consultation. [...]
Dans la mesure ou tous les efforts raisonnables ont
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to inform and consult. This suffices to discharge
the duty.

Should the government misconceive the seri-
ousness of the claim or impact of the infringement,
this question of law would likely be judged by cor-
rectness. Where the government is correct on these
matters and acts on the appropriate standard, the
decision will be set aside only if the government’s
process is unreasonable. The focus, as discussed
above, is not on the outcome, but on the process of
consultation and accommodation.

H. Application to the Facts

(1) Existence of the Duty

The question is whether the Province had knowl-
edge, real or constructive, of the potential existence
of Aboriginal right or title and contemplated con-
duct that might adversely affect them. On the evi-
dence before the Court in this matter, the answer
must unequivocally be “yes”.

The Haida have claimed title to all of Haida
Gwaii for at least 100 years. The chambers judge
found that they had expressed objections to the
Province for a number of years regarding the rate of
logging of old-growth forests, methods of logging,
and the environmental effects of logging. Further,
the Province was aware since at least 1994 that the
Haida objected to replacement of T.F.L. 39 with-
out their consent and without accommodation with
respect to their title claims. As found by the cham-
bers judge, the Province has had available evidence
of the Haida’s exclusive use and occupation of some
areas of Block 6 “[s]ince 1994, and probably much
earlier”. The Province has had available to it evi-
dence of the importance of red cedar to the Haida
culture since before 1846 (the assertion of British
sovereignty).

été déployés pour informer et consulter, on a alors
satisfait a l'obligation de justifier. » Le gouverne-
ment doit déployer des efforts raisonnables pour
informer et consulter. Cela suffit pour satisfaire a
l'obligation.

Si le gouvernement n’a pas bien saisi I'importance
de la revendication ou la gravité de 'atteinte, il s’agit
d’une question de droit qui devra vraisemblablement
&tre jugée selon la norme de la décision correcte. Si
le gouvernement a raison sur ces points et agit con-
formément a la norme applicable, la décision ne sera
annulée que si le processus qu’il a suivi était dérai-
sonnable. Comme il a été expliqué précédemment,
I’élément central n’est pas le résultat, mais le proces-
sus de consultation et d’accommodement.

H. Lapplication aux faits

(1) Lexistence de I'obligation

11 s’agit de savoir si la province connaissait, con-
crétement ou par imputation, ’existence potentielle
d’un droit ou titre ancestral et envisageait des mesu-
res susceptibles d’avoir un effet préjudiciable sur ce
droit ou titre. Compte tenu de la preuve présentée a
la Cour en I'espece, il ne fait aucun doute qu’il faut
répondre « oui » a cette question.

Les Haida revendiquent depuis au moins 100 ans
le titre sur I'ensemble des iles Haida Gwaii. Le juge
de premiere instance a conclu que les Haida se plai-
gnaient depuis plusieurs années aupres de la pro-
vince du rythme d’exploitation des vieilles foréts,
des méthodes d’exploitation et des répercussions
de I'exploitation forestiere sur ’environnement. De
plus, la province savait, depuis au moins 1994, que
les Haida s’opposaient a ce quon remplace la CFF
39 sans leur consentement et sans que leurs reven-
dications aient fait 'objet de mesures d’accommode-
ment. Comme I’a constaté le juge en son cabinet, la
province disposait, [TRADUCTION] « [d]epuis 1994,
et peut-étre bien avant », d’éléments de preuve éta-
blissant que les Haida utilisaient et occupaient a
titre exclusif certaines régions du Bloc 6. Depuis au
moins 1846 (affirmation de la souveraineté britanni-
que), elle posseéde des preuves témoignant de I'im-
portance du cédre rouge dans la culture haida.
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The Province raises concerns over the breadth of
the Haida’s claims, observing that “[i]n a separate
action the Haida claim aboriginal title to all of the
Queen Charlotte Islands, the surrounding waters,
and the air space.... The Haida claim includes
the right to the exclusive use, occupation and ben-
efit of the land, inland waters, seabed, archipelagic
waters and air space” (Crown’s factum, at para.
35). However, consideration of the duty to consult
and accommodate prior to proof of a right does not
amount to a prior determination of the case on its
merits. Indeed, it should be noted that, prior to the
chambers judge’s decision in this case, the Province
had successfully moved to sever the question of the
existence and infringement of Haida title and rights
from issues involving the duty to consult and accom-
modate. The issues were clearly separate in the pro-
ceedings, at the Province’s instigation.

The chambers judge ascertained that the Province
knew that the potential Aboriginal right and title
applied to Block 6, and could be affected by the deci-
sion to replace T.F.L. 39. On this basis, the honour of
the Crown mandated consultation prior to making
a decision that might adversely affect the claimed
Aboriginal title and rights.

(2) Scope of the Duty

As discussed above, the scope of the consulta-
tion required will be proportionate to a preliminary
assessment of the strength of the case supporting the
existence of the right or title, and to the seriousness
of the potentially adverse effect upon the right or
title claimed.

(1) Strength of the Case

On the basis of evidence described as ‘“volu-
minous”, the chambers judge found, at para. 25, a
number of conclusions to be “inescapable” regard-
ing the Haida’s claims. He found that the Haida had
inhabited Haida Gwaii continuously since at least
1774, that they had never been conquered, never
surrendered their rights by treaty, and that their

La province se dit inquiete de l'ampleur des
revendications des Haida, faisant observer que,
[TRADUCTION] « [d]ans une action distincte, les
Haida revendiquent un titre ancestral sur I'ensem-
ble des iles de la Reine-Charlotte, sur les eaux les
entourant et sur I'espace aérien. [. . .] La revendica-
tion des Haida vise le droit a I'utilisation, a I'occu-
pation et au bénéfice exclusifs des terres, des eaux
intérieures, du fond marin, des eaux pélagiques et de
I’espace aérien » (mémoire de la Couronne, par. 35).
Cependant, se demander si I'obligation de consul-
ter et d’accommoder s’applique avant que la preuve
de I'existence d’un droit n’ait été apportée n’équivaut
pas a préjuger de I'affaire sur le fond. D’ailleurs, il
convient de souligner que, avant que le juge en son
cabinet ait rendu sa décision en I'espece, la province
avait obtenu que la question de I’existence du titre et
des droits des Haida et de D'atteinte portée a ceux-
ci soit examinée séparément des questions se rap-
portant a I'obligation de consulter et d’accommoder.
Les questions ont été clairement séparées dans 'ins-
tance, a I'instigation de la province.

Le juge en son cabinet a estimé que la province
savait que les droits et titre ancestraux potentiels en
question visaient le Bloc 6 et qu’ils pouvaient étre
touchés par la décision de remplacer la CFF 39. Pour
ce motif, I’honneur de la Couronne commandait que
celle-ci procede a une consultation avant de prendre
une décision susceptible d’avoir un effet préjudicia-
ble sur les droits et titre ancestraux revendiqués.

(2) Létendue de I'obligation

Comme il a été expliqué plus tot, 'ampleur de la
consultation requise dépend de I’évaluation prélimi-
naire de la solidité de la preuve étayant ’existence
du droit ou du titre, ainsi que de la gravité de I'effet
préjudiciable potentiel sur le droit ou titre revendi-
qué.

(1) Solidité de la preuve

Apres avoir examiné une preuve quiil a quali-
fiée d’[TRADUCTION] « abondante », le juge en son
cabinet a, au par. 25 de sa décision, tiré un certain
nombre de conclusions [TRADUCTION] « incontour-
nables » relativement aux revendications des Haida.
Il a conclu que les Haida habitaient les iles Haida
Gwaii depuis au moins 1774, qu’ils n’avaient jamais
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rights had not been extinguished by federal leg-
islation. Their culture has utilized red cedar from
old-growth forests on both coastal and inland areas
of what is now Block 6 of T.F.L. 39 since at least
1846.

The chambers judge’s thorough assessment of the
evidence distinguishes between the various Haida
claims relevant to Block 6. On the basis of a thor-
ough survey of the evidence, he found, at para. 47:

(1) a “reasonable probability” that the Haida
may establish title to “at least some parts” of the
coastal and inland areas of Haida Gwaii, includ-
ing coastal areas of Block 6. There appears to be
a “reasonable possibility” that these areas will
include inland areas of Block 6;

(2) a “substantial probability” that the Haida
will be able to establish an aboriginal right to
harvest old-growth red cedar trees from both
coastal and inland areas of Block 6.

The chambers judge acknowledged that a final res-
olution would require a great deal of further evi-
dence, but said he thought it “fair to say that the
Haida claim goes far beyond the mere ‘assertion’ of
Aboriginal title” (para. 50).

The chambers judge’s findings grounded the
Court of Appeal’s conclusion that the Haida claims
to title and Aboriginal rights were “supported by
a good prima facie case” (para. 49). The strength
of the case goes to the extent of the duty that the
Province was required to fulfill. In this case the evi-
dence clearly supports a conclusion that, pending
a final resolution, there was a prima facie case in
support of Aboriginal title, and a strong prima facie
case for the Aboriginal right to harvest red cedar.

été conquis, qu’ils n’avaient jamais céd¢ leurs droits
dans un traité et qu’aucune loi fédérale n’avait éteint
leurs droits. Depuis au moins 1846, I'utilisation du
cedre rouge provenant des vieilles foréts des régions
cotieres et intérieures de la zone maintenant connue
comme €tant le Bloc 6 de la CFF 39 fait partie de
leur culture.

Le juge en son cabinet a rigoureusement évalué la
preuve et établi une distinction entre les différentes
revendications des Haida visant le Bloc 6. Au terme
d’'un examen approfondi de la preuve, il a tiré les
conclusions suivantes au par. 47 :

(1) il existe une [TRADUCTION] « probabilité
raisonnable » que les Haida réussissent a éta-
blir ’'existence d’un titre sur [TRADUCTION] « au
moins quelques parties » des régions cotieres et
intérieures des iles Haida Gwaii, notamment les
régions cotieres du Bloc 6; il semble exister une
[TRADUCTION] « possibilité raisonnable » que
ces régions comprennent les régions intérieures
du Bloc 6;

(2) il existe une [TRADUCTION] « forte proba-
bilité » que les Haida réussissent a établir I'exis-
tence d’un droit ancestral de récolter le cedre
rouge provenant des vieilles foréts des régions
cotieres et intérieures du Bloc 6.

Le juge en son cabinet a reconnu qu’un reglement
définitif nécessiterait beaucoup plus d’éléments de
preuve, mais, selon Iui, [TRADUCTION] « il est juste
de dire que la revendication des Haida est beaucoup
plus qu'une simple “affirmation” de titre ancestral »
(par. 50).

La Cour d’appel s’est fondée sur les constata-
tions du juge en son cabinet pour conclure que les
revendications par les Haida du titre et de droits
ancestraux étaient [TRADUCTION] « étayées par une
preuve a premiere vue valable » (par. 49). La soli-
dité de la preuve influe sur I’étendue de 'obligation
que doit satisfaire la province. En I’espece, le dossier
permet clairement de conclure, en attendant le regle-
ment définitif, qu’il existe une preuve prima facie de
I’existence d’un titre ancestral et une solide preuve
prima facie de l'existence d’un droit ancestral de
récolter le ceédre rouge.
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(i1) Seriousness of the Potential Impact

The evidence before the chambers judge indi-
cated that red cedar has long been integral to Haida
culture. The chambers judge considered that there
was a “reasonable probability” that the Haida would
be able to establish infringement of an Aboriginal
right to harvest red cedar “by proof that old-growth
cedar has been and will continue to be logged on
Block 6, and that it is of limited supply” (para. 48).
The prospect of continued logging of a resource in
limited supply points to the potential impact on an
Aboriginal right of the decision to replace T.F.L.
39.

Tree Farm Licences are exclusive, long-term
licences. T.FL. 39 grants exclusive rights to
Weyerhaeuser to harvest timber within an area
constituting almost one quarter of the total land of
Haida Gwaii. The chambers judge observed that “it
[is] apparent that large areas of Block 6 have been
logged off” (para. 59). This points to the poten-
tial impact on Aboriginal rights of the decision to
replace T.F.L. 39.

To the Province’s credit, the terms of T.FL.
39 impose requirements on Weyerhaeuser with
respect to Aboriginal peoples. However, more was
required. Where the government has knowledge of
an asserted Aboriginal right or title, it must consult
the Aboriginal peoples on how exploitation of the
land should proceed.

The next question is when does the duty to con-
sult arise? Does it arise at the stage of granting a
Tree Farm Licence, or only at the stage of granting
cutting permits? The T.F.L. replacement does not
itself authorize timber harvesting, which occurs
only pursuant to cutting permits. T.F.L. replace-
ments occur periodically, and a particular T.F.L.
replacement decision may not result in the sub-
stance of the asserted right being destroyed. The
Province argues that, although it did not consult
the Haida prior to replacing the T.F.L., it “has con-
sulted, and continues to consult with the Haida

(i) Gravité des conséquences potentielles

La preuve présentée au juge en son cabinet indi-
quait que l'utilisation du cedre rouge fait depuis
longtemps partie intégrante de la culture haida. Le
juge a considéré qu’il existait une [TRADUCTION]
« probabilité raisonnable » que les Haida réussis-
sent a démontrer une atteinte a un droit ancestral de
récolter le cedre rouge [TRADUCTION] « en prouvant
que le cedre des vieilles foréts a été et continuera
d’étre exploité dans le Bloc 6, et que cette ressource
est limitée » (par. 48). La perspective de 'exploita-
tion continue d’une ressource par ailleurs limitée
laisse entrevoir les répercussions que la décision
de remplacer la CFF 39 pourrait avoir sur un droit
ancestral.

Les CFF ont un caractere exclusif et sont accor-
dées pour de longues périodes. La CFF 39 confere
a Weyerhaeuser le droit exclusif de récolter le bois
dans une région qui représente pres du quart de la
superficie totale des 1les Haida Gwaii. Le juge en
son cabinet a fait observer qu’[TRADUCTION] « il
[est] manifeste que de vastes étendues du Bloc 6
ont ét€ coupées a blanc » (par. 59). Ce fait illus-
tre les conséquences potentielles que la décision
de remplacer la CFF 39 a sur les droits ances-
traux.

Il faut reconnaitre a la province d’avoir imposé
a Weyerhaeuser, dans la CFF 39, des conditions a
I’égard des peuples autochtones. Mais la province
devait faire davantage. Lorsque le gouvernement
sait qu’un droit ou un titre ancestral est revendiqué,
il doit consulter les Autochtones sur la facon dont les
terres visées devraient étre exploitées.

Il faut maintenant se demander a quel moment
prend naissance l’obligation de consulter. Est-ce a
I’étape de l'octroi d’'une CFF, ou seulement a I’étape
de la délivrance des permis de coupe? Le rempla-
cement d’'une CFF n’autorise pas en soi la récolte
de bois, qui ne peut se faire quen vertu des permis
de coupe. Les CFF sont périodiquement rempla-
cées, et la décision de remplacer une CFF en parti-
culier n’a pas nécessairement pour effet de détruire
I’essence méme du droit revendiqué. La province
fait valoir que, bien qu’elle ne les ait pas consul-
tés avant de remplacer la CFF, elle [TRADUCTION]
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prior to authorizing any cutting permits or other
operational plans” (Crown’s factum, at para. 64).

I conclude that the Province has a duty to con-
sult and perhaps accommodate on T.FE.L. decisions.
The T.F.L. decision reflects the strategic planning
for utilization of the resource. Decisions made
during strategic planning may have potentially seri-
ous impacts on Aboriginal right and title. The holder
of T.E.L. 39 must submit a management plan to the
Chief Forester every five years, to include invento-
ries of the licence area’s resources, a timber supply
analysis, and a “20-Year Plan” setting out a hypothet-
ical sequence of cutblocks. The inventories and the
timber supply analysis form the basis of the deter-
mination of the allowable annual cut (“A.A.C.”) for
the licence. The licensee thus develops the technical
information based upon which the A.A.C. is calcu-
lated. Consultation at the operational level thus has
little effect on the quantity of the annual allowable
cut, which in turn determines cutting permit terms.
If consultation is to be meaningful, it must take
place at the stage of granting or renewing Tree Farm
Licences.

The last issue is whether the Crown’s duty went
beyond consultation on T.F.L. decisions, to accom-
modation. We cannot know, on the facts here,
whether consultation would have led to a need for
accommodation. However, the strength of the case
for both the Haida title and the Haida right to harvest
red cedar, coupled with the serious impact of incre-
mental strategic decisions on those interests, suggest
that the honour of the Crown may well require sig-
nificant accommodation to preserve the Haida inter-
est pending resolution of their claims.

«a consulté et continue de consulter les Haida
avant d’autoriser les permis de coupe ou autres
plans d’aménagement » (mémoire de la Couronne,
par. 64).

Jestime que, lorsqu’elle prend des décisions con-
cernant les CFF, la province est tenue a une obli-
gation de consultation, et peut-&tre a une obligation
d’accommodement. La décision rendue a I'égard
d’'une CFF reflete la planification stratégique tou-
chant lutilisation de la ressource en cause. Les déci-
sions prises durant la planification stratégique ris-
quent d’avoir des conséquences graves sur un droit
ou titre ancestral. Tous les cinq ans, le titulaire de la
CFF 39 doit présenter au chef des services forestiers
un plan d’aménagement comprenant I'inventaire des
ressources du secteur visé par la concession, une
analyse des approvisionnements en bois d’ceuvre et
un « plan de 20 ans » présentant une séquence hypo-
thétique de blocs de coupe. C’est a partir de I'inven-
taire et de I'analyse des approvisionnements en bois
d’ceuvre qu’est fixée la possibilité annuelle de coupe
(« PAC ») pour la concession. Ainsi, le titulaire de
la concession €tablit les renseignements techniques
servant a calculer la PAC. La tenue de consultations
au niveau de I'exploitation a donc peu d’incidence
sur le volume fixé dans la PAC, qui, a son tour,
détermine les modalités du permis de coupe. Pour
que les consultations soient utiles, elles doivent avoir
lieu & I'étape de l'octroi ou du renouvellement de
la CFFE.

Il s’agit enfin de décider si la Couronne avait
l'obligation non seulement de consulter les Haida
au sujet des décisions relatives aux CFF mais aussi
de trouver des accommodements a leurs préoccupa-
tions. Les faits de 'espece ne permettent pas de dire
si la consultation aurait entrainé la nécessité de telles
mesures. Cependant, la solidité de la preuve étayant
I’existence et d’un titre haida et d’'un droit haida
autorisant la récolte du cedre rouge, conjuguée aux
répercussions sérieuses sur ces intéréts des décisions
stratégiques successives, indique que I’honneur de
la Couronne pourrait bien commander des mesures
d’accommodement substantielles pour protéger les
intéréts des Haida en attendant que leurs revendica-
tions soient réglées.
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(3) Did the Crown Fulfill its Duty?

The Province did not consult with the Haida on
the replacement of T.F.L. 39. The chambers judge
found, at para. 42:

[Oln the evidence presented, it is apparent that the
Minister refused to consult with the Haida about replac-
ing T.EL. 39 in 1995 and 2000, on the grounds that he
was not required by law to consult, and that such consul-
tation could not affect his statutory duty to replace T.F.L.
39.

In both this Court and the courts below, the
Province points to various measures and policies
taken to address Aboriginal interests. At this Court,
the Province argued that “[t]he Haida were and are
consulted with respect to forest development plans
and cutting permits. . . . Through past consultations
with the Haida, the Province has taken various steps
to mitigate the effects of harvesting . ..” (Crown’s
factum, at para. 75). However, these measures and
policies do not amount to and cannot substitute for
consultation with respect to the decision to replace
T.EL. 39 and the setting of the licence’s terms and
conditions.

It follows, therefore, that the Province failed to
meet its duty to engage in something significantly
deeper than mere consultation. It failed to engage in
any meaningful consultation at all.

III. Conclusion

The Crown’s appeal 1is dismissed and
Weyerhaeuser’s appeal is allowed. The British
Columbia Court of Appeal’s order is varied so that
the Crown’s obligation to consult does not extend
to Weyerhaeuser. The Crown has agreed to pay the
costs of the respondents regarding the application
for leave to appeal and the appeal. Weyerhaeuser
shall be relieved of any obligation to pay the costs
of the Haida in the courts below. It is not necessary
to answer the constitutional question stated in this
appeal.

(3) La Couronne s’est-elle acquittée de son obli-
gation?

La province n’a pas consulté les Haida au sujet du
remplacement de la CFF 39. Le juge en son cabinet
a tiré la conclusion suivante (par. 42) :

[TRADUCTION] [S]elon la preuve présentée, il est mani-
feste que le ministre a refusé de consulter les Haida au
sujet du remplacement de la CFF 39 en 1995 et en I'an
2000, au motif que la loi ne I'obligeait pas a le faire et
qu’une telle consultation ne pouvait avoir d’incidence sur
son obligation, prévue par la loi, de remplacer la CFF
39.

La province a attiré 'attention de la Cour et des tri-
bunaux d’instance inférieure sur les nombreuses
mesures et politiques qu’elle a adoptées pour tenir
compte des intéréts autochtones. Devant la Cour,
elle a affirmé que [TRADUCTION] « [l]es Haida
ont été et sont consultés au sujet des plans d’amé-
nagement forestier et des permis de coupe. [...]
A la suite de consultations antérieures auprés des
Haida, la province a pris plusieurs mesures pour
atténuer les effets de I'exploitation forestiere [. . .] »
(mémoire de la Couronne, par. 75). Cependant, ces
mesures et politiques n’équivalent pas a une consul-
tation au sujet de la décision de remplacer la CFF 39
et de I’établissement de ses modalités, et ne peuvent
la remplacer.

Par conséquent, la province ne s’est pas acquittée
de son obligation de procéder a davantage qu’une
simple consultation. Elle n’a procédé a absolument
aucune consultation utile.

III. Conclusion

Le pourvoi de la Couronne est rejeté et celui
de Weyerhaeuser est accueilli. Lordonnance de la
Cour d’appel de la Colombie-Britannique est modi-
fiée de maniere que l'obligation de consultation de
la Couronne ne s’étende pas a Weyerhaeuser. La
Couronne a accepté de payer les dépens des intimés
pour la demande d’autorisation de pourvoi et pour le
pourvoi. Weyerhaeuser est dispensée de toute obli-
gation de payer les dépens des Haida devant les ins-
tances inférieures. Il n’est pas nécessaire de répon-
dre a la question constitutionnelle dans le présent
pourvoi.
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Reasons for Judgnment of the Honourable M. Justice Finch:

| nt roduction

[1] The Mnistry of Forests ("the Mnistry"), its District
Manager at Fort St. John, David Lawson, ("the District
Manager ") and Canadi an Forest Products Limted ("Canfor")
appeal the order of the Supreme Court of British Col unbia
pronounced 24 June, 1997, which quashed the decision of the
D strict Manager on 13 Septenber, 1996, approving Canfor's
application for Cutting Permt 212. Canfor holds the tinber
harvesting licence for the wilderness area in which C P.212
woul d permt logging. It is Crown | and, adjacent to the reserve
| and granted to the Halfway R ver First Nation. The Hal fway
Nation are descendants of the Beaver People who were

signatories to Treaty 8 in 1900.

[2] The part of Treaty 8 that preserved the signatories right
to hunt says:

And Her Majesty the Queen HEREBY AGREES with the said
| ndi ans that they shall have the right to pursue

t heir usual vocations of hunting, trapping and
fishing throughout the tract surrendered as
her et of ore descri bed, subject to such regul ations as
may fromtinme to tinme be nade by the Governnent of
the country, acting under the authority of Her

Maj esty, and saving and excepting such tracts as may
be required or taken up fromtine to tinme for
settlement, mning, |unbering, trading or other

pur poses.

(ny enphasi s)
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[3] The petitioners clainmed under the Treaty the traditional
right to hunt on the Crown | and adjacent to their reserve,
which they refer to as the "Tusdzuh" area, including the areas
covered by C. P.212. In addition, they have an outstandi ng
Treaty Land Entitlenent Caim(T.L.E.C.) against the federal
Crown, and they say | ands recoverable in that claimmy be

| ocated in the Tusdzuh.

[4] Anong many ot her argunents advanced the petitioners said
t hat issuance of the permt, and the logging it will allow,
infringes their hunting rights under the Treaty, and that such
i nfringenment cannot be justified by the Crown. The petitioners
al so claimed that C P.212 was granted by the District Manager
in breach of his adm nistrative |law duty of fairness, in that
he fettered his discretion by applying governnent policy,
prejudged Canfor's right to have the permt issued, failed to
gi ve adequate notice of his intention to decide the question,
and failed to provide an adequate opportunity for themto be
heard. The petitioners also said the District Manager reached
a patently unreasonabl e decision in deciding factual issues on

an inconplete evidentiary base.

[5] The | earned chanbers judge accepted all these subm ssions

and held therefore that C P.212 should be quashed. O her
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subm ssions were rejected.

[6] On this appeal, the appellants say the | earned chanbers
judge erred on all counts. They say that, properly construed,
the plaintiffs' right under Treaty 8 to hunt is subject to the
Crown's right to "require", or "take up" lands fromtine to
time for, anong other purposes, "lunbering”; and that the

i ssuance of C. P.212 therefore did not breach or infringe the
petitioners' treaty rights to hunt. Alternatively, the
petitioners say that if the treaty right to hunt was breached,
that breach was justified within the test laid domn in R V.

Sparrow,[1990] 1 S.C R 1075, 3 CNL.R 160, 4 WWR 410.

[7] As to the administrative |aw i ssues, the appellants say
the | earned chanbers judge erred in finding that the District
Manager had fettered his discretion, that his decision gave
rise to a reasonabl e apprehension of bias, and that he failed
to give adequate notice or opportunity to be heard. They also
say the | earned chanbers judge erred in holding the District

Manager's decision to be patently unreasonabl e.

[8] For the reasons that follow, | have concluded that the
only lack of procedural fairness in the decision-naking process
of the District Manager was the failure to provide to the

petitioners an opportunity to be heard. In my respectful view,
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the | earned chanbers judge erred in holding that there was a

| ack of procedural fairness on the other three grounds that
were raised. | have also concluded that the issuance of the
cutting permt infringed the petitioners' treaty right to hunt,
that the Crown has failed to show that infringenment was
justified, and that the | earned chanbers judge did not err in
quashing the District Manager's approval of Canfor's permt

appl i cation.

Backgr ound

[9] Treaty 8 is one of 11 nunbered treaties nmade between the
federal governnent and various |ndian bands between 1871 and
1923. B.C. joined confederation in 1871, but the provincial
government was not represented in these treaty negotiations.
Treaty 8 was negotiated in 1899, and was adhered to in that
year by a nunber of bands who lived in what are now Al berta,
Saskat chewan and the Northwest Territories. The first
adherents, a band of Cree Indians, signed the treaty at Lesser
Sl ave Lake in June, 1899. The Hudson Hope Beaver people, from
whom the petitioners are descended, adhered to the treaty at
Fort St. John in 1900. At that tinme there were 46 Beaver
people living in the vicinity of Fort St. John. The Hudson
Hope peopl e are now spread between the Hal fway R ver Nation and

t he West Moberl ey Band.
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[10] On this appeal, counsel for the Mnistry of Forests told
the Court that the British Col unbia governnent acknow edged
that it was bound by the provisions of Treaty 8 concerning the
petitioners' rights to hunt and fish, but nade no simlar
concession in respect of the petitioners' right to | ands under

the treaty.

[11] The full provisions of the treaty are set out in the
reasons of ny col |l eague, Madam Justice Southin. The Indians
could neither read nor wite English, and the terns of the
treaty were interpreted to themorally. There is a question in
this case as to what extrinsic evidence, if any, is adm ssible
ininterpreting the treaty. The conm ssioners who acted on
behal f of the federal governnent made a report concerning their
di scussi ons and negotiations with the original adherents to the
treaty in 1899. There is no simlar record of what was said to
t he Beaver people of Fort St. John in 1900. The appell ant

M ni ster says the extrinsic evidence of what occurred in 1899,
and which was admtted and considered in R v. Badger, [1996] 1
S.CR 771, is not adm ssible for the purposes of construing

the treaty adhered to by the petitioners' ancestors in 1900.

[12] In 1900 title to Crown | and was vested in the provincial

Crown by virtue of the ternms of union between British Col unbia
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and Canada in 1871. Treaty 8 provides for reserve |lands to be
set aside for the Indians, to the extent of one square mle for
each famly of five, or 160 acres per individual. The

"sel ection" of such reserves was to be nmade in the manner

provided for in the treaty.

[13] On 15 May, 1907 the provincial governnent transferred

adm ni stration and control of lands in the Peace River block to
the federal governnment by Executive Order-in-Council. The
transfer covered about 3.5 mllion acres of |and, selected as
agreed in 1884. By virtue of s.91(24) of the Constitution Act,
1867, the federal governnent already had all jurisdiction to

deal with "Indians and | and reserved for |ndians".

[ 14] The reserve lands of the Hal fway River Nation were not
finally surveyed and | ocated until 1914. The reserve is

| ocated on the north bank of the Hal fway River, about 100 m | es
west of the city of Fort St. John. The reserve conprises about

9, 880 acres.

[ 15] The lands to the south and west of the Hal fway R ver
reserve were, in 1900 and 1914, unsettled and undevel oped

wi | derness. The Halfway River Nation referred to this area as
the Tusdzuh. It is an area that the petitioners and their

ancestors have used for hunting, fishing, trapping and the
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gat hering of food and nedicinal plants. The area was plentiful
wi th ganme, and conveniently |ocated for the purposes of the

Hal fway Nation. The petitioners or their forebears built
cabins, corrals and nmeat drying racks in the area for use in
conjunction with their hunting activities. The tinme of

buil ding, and the precise |ocation of these structures, is not

di scl osed in the evidence.

[16] In 1930 the federal governnment transferred adm nistration
and control of the lands in the Peace River block back to the
provi nci al government by the Railway Belt Retransfer Agreenent
Act, S.B.C. 1930, c.60. Also in 1930, the Constitution Act,
1930 was enacted by the parlianment of the United Kingdom giving
effect to, inter alia, the agreenent between the federal and
B.C. provincial governnents by which the retransfer of | ands,

i ncluding the Peace River block, took place. There was an
exception fromthe retransfer of the Indian reserve | ands

|l ocated in the Peace River bl ock

[17] It is significant for the purposes of this case, and to
understanding earlier jurisprudence interpreting Treaty 8 and
ot her of the nunbered treaties, that B.C. is not affected by
the Natural Resources Transfer Act, 1930 (Constitution Act,
1930 Schedule 11), which was an inportant consideration in such

cases as R v. Badger, supra and R v. Horse, [1988] 1 S.C. R
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187.

[18] In 1982, the Constitution Act, 1982 was enacted. Section

35 of the Act provides:

35. (1) The existing aboriginal and treaty rights
of the aboriginal peoples of Canada are hereby
recogni zed and affirned.

[ 19] About 15 years ago, at a date not disclosed in the

evi dence, the Halfway R ver Nation entered into negotiations
with both the federal and provincial governments to allow the
expansion of its reserve |lands. They subsequently advanced a
Treaty Land Entitlenent Caim (TLEC) against the Crown in Right
of Canada asserting a shortfall of over 2,000 acres in the
reserve lands allocated to themin 1914. |In fact, the Nation
has made a demand for over 35,000 acres of additional |and, the
basis for which claimwas not nade clear in the subm ssions of
counsel . \Watever the area entitlenent of the petitioners to
further reserve |l ands may be, there is an unresol ved issue as
to their location. The petitioners claimthat the entitl enent
may be | ocated, in whole or in part, in the Tusdzuh, the

W | derness area to the south of their present reserve | ands.

[ 20] There are now said to be 184 nen, wonen and children in

the Hal fway River Nation. They are a poor people,
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econonmi cal ly, and have in general not adapted thenselves to the
agricultural lifestyle contenplated in those parts of Treaty 8
granting each famly of five one square mle of |and, or each

i ndi vidual 160 acres of land, as well as livestock, farm

i npl ements and machi nery, and such seed as was suited to the
locality of the Band. They have instead pursued their
traditional nmeans of support and sustenance, of which npose
hunting is an inportant elenent. 75% of the nenbers of the

Hal fway Ri ver Nation |ive on social assistance.

[21] The lands referred to by the petitioners as the Tusdzuh
are vast areas in which, until fairly recent tinmes, there has
been limted industrial use or devel opnent. There has been
some mning since the early 1900s and, nore recently, sonme oil
and gas exploration. A network of seismic lines was cut for

t hat purpose. The evidence does not disclose when the first
ti mber harvesting |icence was granted. Canfor obtai ned one
part of its current tinber harvesting licence in 1983, and a
second part in 1989. These licences were amal gamated into

Forest Licence No. A181154.

[22] In 1991, Canfor first identified the areas covered by
C.P.212 inits five year Forest Devel opnent Plan for 1991-96
Chi ef Metecheah wote to the Mnister of Forests on 20 January,

1992 requesting a neeting to discuss the devel opnent of |ands
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in the Tusdzuh. On 30 June, 1992, Canfor wote to the Treaty 8
Tri bal Association (of which the Halfway River Nation is a
menber) advising of the proposed harvesting. Fromthat tinme up
to the present litigation there have been both correspondence
and tel ephone conmmuni cati ons between the parties to these
proceedi ngs: these are nore specifically detailed in the
reasons for judgnent of the |earned chanbers judge, and in
Appendi x A to her reasons, setting out a "chronol ogy of notices
and consultation"”. Particular reference to sone of these
communi cations will be nade later in these reasons, as may

appear necessary.

The Legi sl ative Schene

[23] The authority of the District Manager to issue a cutting a
permt derives fromthe Forest Act, R S.B.C. 1979, c. 140, as
am S.B.C 1980, c. 14 (the Act), the Forest Practices Code of
British Colunmbia Act, S.B.C. 1994, c. 41 (the Code, now

R S.B.C 1996, c. 159) and subsequent regul ations, and the
Mnistry of Forests Act, R S.B.C. 1979, c. 272, as am S.B.C
1980, c. 14. That latter statute anended vari ous aspects of
the Forest Act, the Mnistry of Forests Act, and the Range Act,
R S.B.C. 1979, c. 355. The 1980 anmendnent to s. 158(2) of the

Forest Act provides:
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158 (2) Wthout Iimting ss. (1), the Lieutenant Governor

in Council may meke regul ati ons respecting ..

(d.1) the establishnment of an area of the Province as a

forest district, the abolition and variation in boundaries

and nanme of a forest district and the consolidation of 2

or nore forest districts;
Section 2(1) of the Mnistry of Forests Act, RS. B.C. 1979, c.
272 (now R S.B.C. 1996, c.300) was anended to state

2 (1) The follow ng persons nay be appoi nted under the

Public Service Act: ..

(d) a district manager for a forest district established

under the Forest Act and the part of a range district

est abl i shed under the Range Act that covers the sane area

as the forest district;
[ 24] That section, in conmbination with the Public Service Act,
R S.B.C. 1979, c.343, authorized the Lieutenant Governor in
Council to appoint district managers for forest districts
establ i shed under the Forest Act. Section 9 of the 1979 Forest
Act (now section 11) specified that no rights to harvest Crown
ti mber could be granted on behalf of the governnent except in
accordance with the Act. Section 10 (now section 12) specified
that a District Manager, a regional manager or the mnister may
enter into agreenents granting rights to harvest tinber in the
formof |icenses and/or permts subject to the provisions of
the Act and the Regulations. |In 1994, section 247 of the Code
anended section 10 of the Forest Act, subjecting the D strict

Manager's authority to enter into agreenents granting rights to

harvest tinmber to the requirenents of the Code. Section 238 of
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the Code states that every cutting permt in existence at the
time the Code canme into force remains in existence, but ceases
to have effect two years after the date the section cane into
force unless the District Manager determ nes that the
operational planning requirenments of the cutting permt are
consistent with the requirenents of the Code. Wth the
exception of a few sections, the Code canme into effect pursuant

to Reg. 165/95 on June 15, 1995.

[25] The rel ationship between the Forest Act and the Forest
Practices Code with respect to the District Manager’s authority
to issue a cutting permt pursuant to a forest |icence
agreenent is inportant. The Code regul ates the actual practice
of forestry as it occurs on the ground, whereas the Act governs
matters such as the formation of forest |icence agreenents and
t he determ nation of the annual allowable cut. The Code does
not replace the Act but supplenents it, as contenpl ated by s.
10 of the Act (now s. 12) where the authority of officials
(tncluding the District Manager) in the Mnistry of Forests to
issue licenses is circunscribed by the Code insofar as the Code
requires that certain operational plans receive approval before
the granting of licenses or permts. The process by which

t hose plans receive approval is set out in the Code and in the
Regul ati ons enacted pursuant to the Code. Sections 10 and 12

of the 1979 Act, as anended in 1980, provide:
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10. Subject to this Act and the Regul ations, a district
manager, a regional nmanager or the mnister, on
behal f of the Crown, may enter into an agreenent
granting rights to harvest Crown tinber in the form

of a

(a) forest licence;

(b ti mber sale licence;
(c

(d tree farmlicence;

12. A

)
) tinber |icence;
)
forest licence ...
)

f shall provide for cutting permts to be issued

y the Crown to authorize the allowable annual cut to
e harvested, within the limts provided in the

i cence, fromspecific areas of land in the public
ustained yield unit or tinber supply area described
n the licence;

[ 26] The enactnent of the Forest Practices Code further anended
t hese provisions, so as to render the formation of agreenents
under section 10 of the Act subject to the provisions of the

Code (s. 247 of the Code).

[27] In addition, the preanble to the Code provides a broad set
of principles to guide the actions of forestry officials, and

by which the statute is to be interpreted.
[ 28] The preanble to the Forest Practices Code is as follows:

VWHEREAS British Col unbi ans desire sustainabl e use of
the forests they hold in trust for future
generati ons;

AND WHEREAS sust ai nabl e use incl udes
(a) nmanaging forests to neet present needs

wi t hout conprom sing the needs of future
generati ons,

1999 BCCA 470 (CanLll)



Hal fway R ver First Nation v. B.C. Page: 17

(b) providing stewardship of forests based on
an ethic of respect for the |and,

(c) bal ancing productive, spiritual, ecol ogical
and recreational values of forests to neet
t he econom ¢ and cul tural needs of peoples
and communities, including First Nations,
(d) conserving biological diversity, soil
water, fish, wildlife, scenic diversity and
ot her forest resources, and
(e) restoring damaged ecol ogi es;
THEREFORE HER MAJESTY, by and with the advice and
consent of the Legislative Assenbly of the Province
of British Colunbia, enacts as follows:
[29] The Code is to be interpreted so as to achieve the
principles set out in the preanble: see Koopman v. Ostergaard
(1995), 12 B.C.L.R (3d) 154 (S.C.); Chetwnd Environnental
Society v. British Colunbia (1995), 13 B.C.L.R (3d) 338
(S.C.). The preanble of the Code, therefore, is to receive a
broad and |iberal construction so as to best ensure the
attai nment of the Code's goals: International Forest Products
V. British Colunbia (Mnistry of Forests) (unreported. 19
March, 1997. Forest Appeals Conm ssion (Vigod, Chair), App.

No. 96/02(h)).

[30] In addition to receiving guidance fromthe preanble's
principles, the District Manager's authority to grant cutting
permts is subject to certain specific operational planning

requi renents under the Code. These generally take the form of
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requiring the permt holder to denonstrate that the plans for
harvesting conformto certain environnental standards. The
operational planning requirenents are set out in Part 3 of the
Code, directing that the holder of an agreenent under the
Forest Act nust carry out certain inpact assessnents of the
proposed harvest area and integrate the findings of such an
assessment into forest devel opnent plans (ss. 10, 17-19),

| oggi ng plans (s. 11, 20-21), silviculture prescriptions and
plans (s. 12, 14, 22-23, 25), and access managenent, stand
managenent, and range use plans (ss. 13, 15-16, 24, 26-27).
There are nunerous provisions that allow for the hol der of an
agreenent under the Forest Act to apply for exenptions from

these requirenents (Part 3, Division 3).

[31] Finally, the District Manager's authority to grant cutting
permts pursuant to forest |icence agreenents entered into
under the Act is limted by many of the regul ati ons enacted
pursuant to the Code. Specifically, the Operational Planning
Regul ations [B.C. Reg. 174/95] identify areas where the

Di strict Manager nust satisfy hinself of the nature of the
various kinds of public consultations that have occurred and
need to occur. According to sections 5-8 of the Operational

Pl anni ng Regul ati ons the proponent of an operational plan or
forest developnent plan is required to ensure that the best

information available is used and that the District Mnager
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approves of it.

[32] Under the Regul ations, before a person submts, or a
District Manager puts into effect, a forest devel opnent pl an,

t hey must publish notice of the plan to the public (s.2). The
Di strict Manager must provide an opportunity for review and
comment to an interested or affected person (s.4(4)), and nust

consider all coments received (s.4(5)).

[ 33] Section 4(4) of the Regul ati ons provides:

An opportunity for review and comment provided to an
interested or affected person under s-s.(1) will only
be adequate for the purposes of that subsection if,
in the opinion of the district nanager, the
opportunity is comrensurate with the nature and
extent of that person's interest in the area under
the plan and any right that person may have to use

t he area under the plan.

[34] Finally, under s.6(1)(a) of the Regulations the District
Manager has a discretion to require that operational plans be
referred to any other resource agency, person, or other agency
he may specify. | observe in passing that the District
Manager's discretion to determ ne the adequacy of the
opportunity to "review and coment” does not extend to that
consultation required by the jurisprudence concerning the
Crown's obligation to justify infringenent of aboriginal or

treaty rights.
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[ 35] The proponent of a plan is under an obligation to use the
best information available (s.11(1)) and to use all information
known to the person (s.11(2)(b)). These provisions confer a
very broad discretion. It would appear, however, to be the
sort of discretion calling for expertise beyond that of a

prof essional forester. Wether a set plan of logging is
acceptable to those nmenbers of the public who have a stake in
it appears to be a question of judgnment that any properly

i nformed person would be as well able to answer as a forester.

[36] In summary then, the District Manager's powers to issue
cutting permts are found in s.10 of the 1979 Forest Act as
anmended by s.247 of the Code in 1994, and those powers are
subject to the requirenents of the Code. The preanble to the
Code states the guiding principles for forest nmanagenent which
i nclude neeting "the econom c and cul tural needs of First
Nations". Section 4(4) to the Regulations gives the District
Manager a discretion to determ ne the adequacy of consultation

with interested parties, as specified in s.4(1).

The Decision of the District Manager

[37] After investigation, reviews and di scussion, the District
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Manager finally decided to issue C P.212 on 13 Septenber, 1996
Hi s reasons for doing so are set out in a letter he wote to
Chi ef Metecheah on 3 Cctober, 1996. |In summary, the District

Manager hel d:

1. Canfor's application for C P.212 was consi stent
with Canfor's approved five year forest
devel opment pl an;

2. C. P.212 was in substantial conpliance with the
requi renents of the Forest Practices Code;

3. Canfor's harvesting operations woul d have
m nimal inpacts on wildlife habitat suitability
and capability for ungul ates (noose and deer)
and bl ack bear in the area;

4. There would be mnimal to no inpact on fish
habitat or fishing activities;

5. It was not the policy of the Provincial
government to halt resource devel opnent pendi ng
resolution of a Treaty Land Entitlenment C aim
(TLEC) advanced by the petitioners against the
federal Crown;

6. Canfor would be required to perform an
Archeol ogi cal | npact Assessnent (AlIA) in block 4
of C. P.212 where an old First Nations pack trai
was | ocat ed;

7. The proposed harvesting plan included sufficient
nmeasures to mtigate any concerns as to the
trapping of fur bearing animals in the area;

8. Canfor's plan woul d deactivate all roads
seasonal ly, to make them i npassabl e, and on
conpl etion of harvesting, would deactivate the
roads pernmanently.

9. Canfor's proposed harvesting activities would
not infringe the petitioners' Treaty 8 rights of
hunti ng, fishing and trapping.
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[ 38] There does not appear to be any statutory requirenent for
the giving of such reasons, either oral or witten. The
reasons are useful, however, because they record the factors
the District Manager took into account in reaching his
decision, and they lend an air of openness to the process he
followed. On the other hand, the giving of reasons may suggest
a nore judicial or quasi-judicial process than is required by

the | egislative schene.

The Deci sion of the Chanbers Judge

[39] The Hal fway River First Nation brought an application for
judicial review, seeking to quash the decision of the District
Manager to issue C P.212. That application was brought
pursuant to the Judicial Review Procedure Act, which provides
remedi es for administrative actions in excess of statutory
powers. Whether this was the proper form of proceedings to
bring is considered nore fully below. On that application,
Madam Justi ce Dorgan granted certiorari and quashed the
decision of the District Manager, citing reasons related to the

various issues involved, which are outlined bel ow

A Fettering:
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[ 40] The | earned chanbers judge held that the District Manager

had fettered his discretion. She said at para. 35:

[ 35] Notwi thstandi ng these references which indicate
a notion of weighing various interests, on the whole
of the record | amsatisfied that Lawson fettered his
di scretion by treating the government policy of not
hal ti ng devel opnent as a given and by sinply
following the direction of the Mnister of Forests
not to halt developnment. This is particularly
evident fromp.4 of his Reasons for Decision which
reads:

... 1n Decenber 1995 the M nister of
Forests advi sed both ourselves and the

Hal fway band that it is not the policy of
t he provincial government to halt resource
devel opnment pendi ng resol ution of the
Treaty Land Entitlenment (TLE) claimand

t hat we nust honour |egal obligations to
both the Forest Industry as well as First
Nations. This fact was again reiterated by
Janna Kum , Assistant Deputy M nister,
Operations, upon her neeting with the

Hal fway Band in January 1996.

B. Bi as

[41] The | earned chanbers judge held that there was no actua
bias in the District Manager's decision, but that there was a

reasonabl e apprehension of bias. She said at paras. 48-9:

[ 48] However, a further statenment by Lawson is of
concern. In his letter to Chief Metecheah dated
August 29, 1996 Lawson states:

"I must informyou that if the application
is in order and abides by all mnistry
regul ati ons and the Forest Practices Code |
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have no conpelling reasons not to approve
their application.”

This statenent strongly suggests that Lawson had

al ready concluded that there was no infringenent of
Treaty or Aboriginal R ghts. H's only remaining
concerns about the application were with respect to
conpliance with MOF and Code requirenents. He
requests informati on on Aboriginal and Treaty Rights
with respect to future Canfor activities but makes no
reference to such rights vis-a-vis CP212. The only
conclusion to be drawn fromthis letter is that
Lawson had al ready deci ded that there was no

i nfringenment of Halfway's rights.

[49] As well, it should be noted that at paragraph 18
of the affidavit of David Menzies, he states:

Approval to proceed with harvesting in
Blocks 1, 2, 4, 5, 17 and 19 was granted by
the District Manager on Septenber 13, 1996
(attached as Exhibit 8). The formal
application letter was only sent after the
M nistry of Forests confirned that the
application woul d be granted, consistent
with the approval already granted for the
Devel opnent Pl an.
[ enphasi s added]

Thi s evidence indicates that once the Devel opnent
Pl an was approved, all applications for cutting
permts within it will likely be approved as well and

I's evidence which supports a finding of a reasonable
appr ehensi on of bi as.

[42] She held that the petitioners had not waived their right

torely on the allegation of apprehended bi as.

C. The District Manager's "Errors of Fact"

[43] The | earned chanbers judge held that it was patently
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unreasonable for the District Manager to conclude that there
was no infringenment of the petitioner's hunting rights under
Treaty 8. In reaching this conclusion, she said in part at

paras. 63, 66 and 68:

[63] In the present case, it cannot be said that

t here was no evi dence supporting Lawson's finding
that Aboriginal and Treaty Ri ghts would not be
infringed. Lawson had the CHOA report and
information provided by BCE staff regarding the

i npact of harvesting on the traditional activities of
hunti ng, trapping and fi shing.

[66] Gven the limted evidence available to Lawson,

t he factual conclusions which he reached as to
infringenment of Treaty 8 or Aboriginal R ghts is
unreasonabl e. There was sone evi dence supporting his
findi ngs, however, Lawson had no information from

Hal fway. How can one reach any reasonabl e concl usion
as to the inpact on Halfway's rights w thout
obtaining information from Hal fway on their uses of
the area in question? This problemwas recognized in
the CHOA report, which stated, at 33-34:

In summary, the Cultural Heritage

(Et hnogr aphi c) Overvi ew presented here
provi des a useful starting point for
assessing the extent of the Hal fway River
First Nation's use of the Tusdzah study
area. It denonstrates the area was, and
continues to be, utilized for hunting,
fishing, trapping and plant collecting, and
provi des a ranking of the use potential for
each of these activities. However, these
data al one are not sufficient to
under st andi ng t he i ssues surrounding

i nfringenent of Treaty and/or Aboriginal
rights of the Halfway R ver Peoples. It is
my opinion that additional cultural and
ecol ogi cal studies of the Tusdzah study
area are required before this issue can be
adequat el y addressed.
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However, as discussed above, there are
numer ous shortcomngs wth a study of this
nature, fromboth a cultural and ecol ogi ca
perspective. In fact, | suggest that until
nore detailed information is obtained in
both these areas, studies such as this wll
fail to adequately address the concerns and
managenent needs of forest nmanagers and
First Nations.

[68] G ven the inportance attached to Treaty and
Aboriginal R ghts, in the absence of significant
information and in the face of assertions by Hal fway
as to their uses of CP212, it was patently

unr easonabl e for Lawson to conclude that there was no
i nfringenent.

D. Noti ce

[ 44] The | earned chanbers judge held that the highest standard
of fairness should apply in the circunstances of this case, and
al t hough the petitioners had sonme notice of Canfor's
application for C P.212, that notice was inadequate because the
petitioners did not see Canfor's application in final form
until after the Cutting Permt had been approved by the

D strict Manager, and the petitioners had no specific notice
that the District Manager woul d nake his decision on 13
Septenber, 1996 or on any other date. The history of the
notice given to the petitioners is set out in para.73 of her

reasons.

E. | nfringenent of Treaty 8 Right to Hunt
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[ 45] The | earned chanbers judge held that there was a prina

facie infringenent of the petitioners Treaty 8 right to hunt,

as recogni zed and affirnmed by s.35(1) of the Constitution Act,
1982 whi ch provi des:

35. (1) The existing aboriginal and treaty rights
of the aboriginal peoples of Canada are hereby
recogni zed and affi rned.

[ 46] She held that infringement was to be determned in
accordance with the test laid down in R v. Sparrow, supra.

She said in part at paras.91-93:

[91] Pursuant to Treaty 8 the Beaver First Nation (of
which Halfway is a nenber) agreed to surrender "al
their rights, titles and privil eges whatsoever" to
the Tusdzuh area. Treaty 8 appears to have

extingui shed any non-Treaty Aboriginal R ghts Hal fway
may have had prior to entering into the Treaty.

See for exanple Ontario (Attorney General)
v. Bear Island Foundation, [1991] 2 S.CR
570 at 575; 83 D.L.R (4th) 381.

[92] In return for the surrender of |and, the
government agreed that the Natives woul d have the
"right to pursue their usual vocations of hunting,
trappi ng and fishing throughout the tract
surrendered.” In R v. Noel, [1995] 4 CNL.R 78 at
88 (NWT. Terr. C.), Halifax J. stated:

There is no doubt that Treaty No. 8
provided a right to fish, hunt and trap to
persons covered under that Treaty.

[ 93] According to the Treaty, these rights were
subject to "such regulations as may fromtine to tine
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[47]

[ 48]

be made by the CGovernnment of the country, acting
under the authority of Her Majesty, and saving and
excepting such tracts as may be required or taken up
fromtinme to tine for settlenent, mning, |unbering,
tradi ng or other purposes.

She held, citing R v. Badger, supra (at para.101):

... that any interference with the right to hunt,
fish or trap constitutes a prinma facie infringenment
of Treaty 8 rights.

She considered the availability to Canfor of other areas

in which to |log at para. 108:

[ 108] While the onus is on the petitioners to
establish infringenment, it is worth noting that there
IS no persuasive evidence to suggest that other areas
do not exist which Canfor could log in place of CP212
to avoid interfering with aboriginal rights.

She said at para.114:

[ 114] The MOF and Canfor argue that Hal fway has
the rest of the Tusdzuh area in which to enjoy the
preferred means of exercising its rights. This again
ignores the holistic perspective of Halfway. Their
preferred nmeans are to exercise their rights to hunt,
trap and fish in an unspoiled w | derness in close
proximty to their reserve lands. In that sense, the
approval of CP 212 denies Hal fway the preferred neans
of exercising its rights.

F. Justification of Infringenent
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[ 49] The | earned chanbers judge held that the Crown's

infringenment of the petitioners' Treaty 8 right to hunt was not

justified because it had failed in its fiduciary duty to engage

i n adequat e,

reasonabl e consultation with the petitioners. She

said, in part at paras. 140-142 and 158-159:

[ 140]

In summary, then, the foll ow ng neani ngful

opportunities to consult were provided:

(a)

(b)

(c)

(d)

[ 141]

Fourteen letters fromthe MOF to Hal fway
during 1995 and 1996 requesting information
and/ or a neeting or offering consultation.

Three neetings between Lawson and Hal fway:
on Novenber 27/28, 1995; and February 2
and May 13, 1996.

Fi ve tel ephone calls between the MOF and
Hal fway in 1995 and 1996.

An opportunity to provide feedback on the
CHOA.

The foll ow ng reasonabl e opportunities to

consult were denied to Hal fway:

(a)

(b)

(c)

(d)

[ 142]

Hal fway was not invited to attend the
nmeeti ng between MOF and Canfor enpl oyees at
which the cutting permt was approved.

The report "Potential Inpacts to Fish &
Wl dlife Resources" was not provided to
Hal fway until August 26, 1996, despite that
a draft copy was avail able January 4, 1996.

There was no real opportunity to
participate in the CHOA

Canfor's actual application for CP212 was
not provided to Hal fway until after the
deci si on was nade.

VWhile the MOF did make sone efforts to

informitself, by requesting information from and
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meetings with Hal fway, | have concl uded these
measures were inadequate. Briefing notes prepared by
the MOF indicate that there was inadequate
information with respect to potential infringenment of
treaty and aboriginal rights.

[ 158] Finally, the present case is categorically
different fromRyan in that in the present case the
MOF failed to make all reasonable efforts to consult.

In Ryan Macdonald J. stated, at 10, "I accept the
submi ssion that the MO F. nore than satisfied any
duty to consult which is upon it."” Wile Hal fway may

not have been entirely reasonable, the fact renains
that the MOF did not neet its fiduciary obligations.

[159] (1) Halfway has a treaty right to hunt, fish
and trap in the Tusdzuh area. There is
some evidence to suggest that the
harvesting in CP212 will infringe upon this
right, and in ny view this evidence
establishes prima facie infringenent. The
MOF has failed to justify this infringenment
under the second stage of the Sparrow test.

O particular significance is the fact
that the MOF did not adequately consult
with Hal fway prior to approving Canfor's
CP212 application.

(2) The MOF owes a fiduciary duty to Hal fway.
As part of this duty, the MOF nust consult
with the Band prior to making decisions
which may affect treaty or aborigina
rights. The MOF failed to nake al
reasonabl e efforts to consult w th Hal fway,
and in particular failed to fully inform
itself respecting aboriginal and treaty
rights in the Tusdzuh region and the inpact
t he approval of CP212 woul d have on these
rights. The MOF also failed to provide
Hal fway with information relevant to CP212
approval .

Vi
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| ssues

[50] The follow ng issues are raised by this appeal:

1. Whet her judicial review of the District Manager's
decision to issue a cutting permt is a proper
proceeding in which to consider the alleged
infringenment of treaty rights;

2. The standard of review to be applied by this Court in
review ng the chanbers judge's decisions as to
fettering, reasonabl e apprehensi on of bias, adequacy
of notice, and opportunity to be heard;

3. Whet her the chanbers judge erred in deciding that the
District Manager had fettered his discretion, that
there was a reasonabl e apprehensi on of bias, or that
there was i nadequate notice, or opportunity to be
hear d;

4. Whet her the chanbers judge applied the correct
standard of review to the District Manager's deci sion
that treaty rights had not been infringed, and that
the cutting permt should issue;

5. VWhat is the true interpretation of Treaty 8, and the
effect of s.35 of the Constitution Act, 1982, and
t hen, whether the petitioner's right to hunt under
the Treaty has been infringed; and

6. If there is an infringenment of treaty rights, whether
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that infringenment is justified.

VI

Form of Proceedi ngs

[ 51] Madam Justice Southin takes the position that this Court
shoul d not decide the question of treaty rights or infringenent
on an application for judicial review, and that an action
properly constituted is necessary for that purpose. Wth

respect | take a different view of that matter.

[ 52] Review of administrative decisions is traditionally
chal l enged by way of judicial review Judicial Review
Procedure Act, R S. B.C. 1996, c. 241, s.2(a). The Hal fway
River First Nation was a party in the consultation process

cont enpl at ed under the Forest Practices Code and by Mnisteria
policy guidelines. It brought a petition for certiorari,
seeking to quash the District Manager's decision. Such
proceedi ngs are usually decided on affidavit evidence.

[ 53] Where the issues raised on such an application are
sufficiently conplex, and are closely tied to questions of

fact, a chanbers judge has a discretion to order a trial of the
proceedi ngs. Under Supreme Court Rule 52(11)(d), "the court may
order a trial of the proceeding, either generally or on an

i ssue, and order pleadings to be filed, and may give directions
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for the conduct of the trial and of pre-trial proceedings, and
for the disposition of the application.” The court's powers
under this Rule can be invoked on the court's own notion or on

an application of a party.

[54] Here we are told by counsel for the Mnister that he took
the position in the court below that the issue of Treaty rights
and their breach had not been properly raised in the petition,
and could not properly be decided on affidavit evidence, and

wi t hout pleadings. The chanbers judge does not nention these
matters in her reasons, and it is inpossible to tell how
strenuously the point was argued. In any event, counsel for
the M nister does not appear to have noved under Rule 52(11)(d)

to have the proceedi ngs converted into a trial.

[ 55] In considering whether to issue C. P.212, the D strict
Manager nust be taken to have been aware of his fiduciary duty
to the petitioners, as an agent of the Crown, of the right the
petitioners asserted under Treaty 8, and of the possibility
that issuance of the permt mght constitute an infringenent of
that right. O necessity his decision included a ruling on

| egal and constitutional rights. On these matters his decision
is owed no deference by the courts, and is to be judged on the

standard of correctness.
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[ 56] Those matters are nonet hel ess capabl e of disposition on
affidavit evidence on an application for judicial review. And
the District Manager and the forest industry would be in an
i npossi ble situation if, before deciding to issue a cutting
permt, the applicant was required to conmence an action by
wit for resolution of any dispute over treaty rights, and the
District Manager was bound to wait for the disposition of such

an action (and the appeals) before deciding to issue a permt.

[57] The | earned chanbers judge had a discretion under Rule
52(11)(d) whether to have the proceedings converted into a
trial, and I amnot at all persuaded that she erred in the
exerci se of that discretion by proceeding as she did. Counsel
for the mnister did not make a notion under the Rule, and it
woul d be unfair to all concerned to refuse now to decide the
treaty issues dealt with by the chanbers judge, and which the

District Manager could not avoid confronting.

VI

Standard of Review to be Applied to the Decision of the
Chanbers Judge Concerning Fettering, Bias, Notice and Hearing

[ 58] The | earned chanbers judge held that the process foll owed
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by the District Manager offended the rules of procedural
fairness in four respects: he fettered his decision by
appl yi ng governnent policy; he pre-judged the nmerits of

i ssuance of the cutting permt before hearing fromthe
petitioners; he failed to give the petitioners adequate notice
of his intention to decide whether to issue C P.212; and he
failed to provide an opportunity to be heard. These are al
matters of procedural fairness, and do not go to the substance
or nerits of the District Manager's decision. There is,
therefore, no elenent of curial deference owed to that decision

by either the chanbers judge or by this Court.

[ 59] The chanbers judge's decisions on fettering, apprehension
of bias, inadequacy of notice and opportunity to be heard are
all questions of mxed |aw and fact. To the extent that her
deci sion involves questions of fact decided on affidavit and
ot her docunentary evidence, this Court would intervene only if
the decision was clearly wong, that is to say not reasonably
supported by the evidence: see Placer Devel opnent Limted v.
Skyline Explorations Limted (1985), 67 B.C.L.R 367 (C A ) at
389; Colliers Macaulay Nichols Inc. v. Cark, [1989] B.C.J. No.
2445 (C. A ) at para.1l3; Oangeville Raceway Limted v. Wod
@undy Inc. (1995), 6 B.CL.R (3d) 391 (C. A ) at 400; and

Root man Estate v. British Colunbia (Public Trustee), [1998]
B.C.J. No. 2823 (C. A ) at para.?26
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[60] To the extent that her decision involves questions of |aw
this Court would, of course, intervene if it were shown that
t he judge m sapprehended the |aw or applied the appropriate

| egal principles incorrectly.

Whet her the Chanbers Judge Erred in Deciding Those |ssues

A Fettering

[61] The | earned chanbers judge held (para.35) that the
District Manager fettered his discretion concerning issuance of
the cutting permt by "treating the governnment policy of not
hal ti ng devel opnment as a given and by sinply foll ow ng the

direction of the Mnister of Forests not to halt devel opnent."

[62] The general rule concerning fettering is set out in Mple
Lodge Farns Ltd. v. Canada, [1982] 2 S.C. R 2, which holds that
deci sion makers cannot limt the exercise of the discretion

i nposed upon them by adopting a policy, and then refusing to
consider other factors that are legally relevant. Qher cases
to the sanme effect are Davidson v. Maple Ridge (District)
(1991), 60 B.C.L.R (2d) 24 (C A) and T(C v. Langley School
District No. 35 (1985), 65 B.C.L.R 197 (C. A). Covernnent
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agenci es and adm nistrative bodies nust, of necessity, adopt
policies to guide their operations. And valid guidelines and
policies can be considered in the exercise of a discretion,
provi ded that the decision nmaker puts his or her mnd to the
specific circunstances of the case rather than blindly
following the policy: see Mapl e Lodge Farm supra at pages 6-8
and Clare v. Thonpson (1983), 83 B.C.L.R (2d) 263 (C A ). It
appears to me, with respect, that the | earned chanbers judge
applied correct legal principles in her consideration of

whet her the District Manager fettered his discretion.

[63] The question then is whether she applied those principles
correctly in the circunstances of this case. |In ny respectful
view she did not. Governnent policy, as expressed by the
District Manager, was to not halt resource devel opnent pendi ng
resolution of the TLECs. In other words, such clains would not
be treated as an automatic bar to the issuance of cutting
permts. Even though such a claimwas pending in respect of a
potential |ogging area, the policy was to consider the
application for a cutting permt in accordance with the

requi renents of the regul ations, Act and Code.

[64] A TLEC does not, on its face, require the cessation of al
l ogging in the subject area. Such a claimdoes not inpose any

obligation on the District Manager, or on the Mnistry
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generally. The claimis sinply one factor for the D strict
Manager to consider with respect to the land' s significance as

a traditional hunting area, and to potential |and use.

[ 65] The governnent policy in respect of TLECs does not
preclude a District Manager from considering aboriginal hunting
rights, and the effect that |ogging m ght have upon them It
is apparent in this case that the District Manager gave a ful
consideration to the information before himconcerning those
hunting rights. Cognisance by himof the governnent policy on
TLECs did not give rise to the automatic issuance of a cutting
permt wthout further consideration of other matters rel evant

to that decision

[66] | amtherefore of the view that the | earned chanbers judge
erred in applying the legal principles concerning fettering to
the facts of this case. Wile the existence of TLEC was a
factor for the District Manager to consider, the governnent
policy of not halting resource devel opnent while such a claim
was pending did not limt or inpair the D strict Manager's

di scretion, or its exercise. Msapplication of the appropriate
legal principle is an error of law that this Court can and

shoul d correct.

B. Reasonabl e Appr ehensi on of Bi as
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[67] The basic legal test on this issue is whether reasonable
ri ght-m nded persons informed of the relevant facts, and

| ooking at the matter realistically and practically, would
consider that the District Manager had prejudged the question
of whether to issue C P.212: see Committee for Justice and

Li berty v. Canada (National Energy Board) (1978), 1 S.C.R 369
at 394-95, and Newfoundl and Tel ephone Co. v. Newfoundl and
(Board of Comm ssioners of Public Uilities) (1992), 1 S.CR
623.

[68] The matter is a little nore conplex in this case where the
District Manager's role includes both an investigative and an
adj udi cative function. The expression of a tentative or
prelimnary opinion on what the evidence shows in the

i nvestigative stage does not necessarily anount to a reasonable
apprehensi on of bias: see Entom Services Inc. v. British

Col unmbi a (Council of Human Rights) (1991), 49 Admin.L.R 220
(B.C.S.C.) and United Metallurgists of Anerica Local 4589 v.
Bonmbardier-MWLimted, [1980] 1 S.C. R 905.

[69] In a case such as this the District Manager has a
continuing and progressive role to play in making the numerous
enquiries required of himby the Regul ati ons, Act and Code, and

i n communi cating with the applicant and others who have a stake
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in his decision. It is to be expected that his concl usions
woul d devel op over time as nore information was obtai ned, and
as interested parties made their positions known. H's
"decision letter” was witten to Chief Metecheah on 3 Cctober,
1996, but it is clear that the conponents of that decision were

the result of previous investigations and deliberations.

[70] In these circunstances | think one should be very cautious
about inferring prejudgnent or the appearance of bias to the

District Mnager.

[ 71] The | earned chanbers judge's conclusion that there was a
reasonabl e apprehension of bias is based primarily on the
statenment the District Manager made in his letter of 29 August,
1996 to Chief Metecheah, that if the appellants' application
conplied with the Mnistry's regul ations and the Code he had

"no conpelling reasons™ not to approve their application.

[ 72] Applying the |legal test set out above, and having regard
to the nature of the District Manager's investigative and

adj udi cative roles, it wuld, in my view, be unreasonable to
infer fromthat letter that the District Manager had closed his
mnd to anything further the petitioners mght wish to put
forward. A fair reading of his statenent is that he had forned

a tentative view on the informati on then avail able that the
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permt should issue, but that the final decision had not been
made, and he was prepared to refuse issuance of the permt if

there was a good reason to do so.

[73] Nor in ny view does the statenment from David Menzi es’
affidavit, quoted at para.49 of the chanbers judge' s reasons,
support an inference of bias reasonably apprehended.

Adm ni strative procedures followed by the District Manager in
confirm ng approval of the appellants' application, before the
formal application was received, are consistent with the
continuing nature of the District Manager's contact and

di al ogue with the applicants.

[74] It may be that the District Manager held a m staken view
of the Iaw concerning the Crown's duty to satisfy itself that
there was no infringenent of the aboriginal right to hunt, and
that the onus did not |lie upon the petitioners to assert and
prove that right or infringement. But in ny view a

m sapprehensi on of the |aw by an admi nistrative officer does
not necessarily denonstrate a failure by himto keep an open
mnd, or an unw llingness to decide the issues on the nmerits as
he saw them Even the nost open m nds may sonetines fall into

| egal error.

[75] In my respectful view, the | earned chanbers judge erred in
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hol ding that the District Manager's conduct gave rise to a

reasonabl e apprehensi on of bi as.

C. Adequacy of Notice

[ 76] The | earned chanbers judge held that the petitioners did
not have adequate notice that the District Manager woul d nake
hi s deci sion on 13 Septenber, 1996 (para.78 of her reasons).
Wth respect, | think the | earned chanbers judge nore cl osely
equated the decision making process in this case with a purely
adj udi cative process than is warranted by the legislative

schene.

[77] As indicated above, this is not a case where a forma
hearing on a fixed date was held or required. The District
Manager's job required himto devel op information over tine,
and it was properly within his role as an adm nistrator to nmake
tentati ve decisions as he went along, up to the tine when he
was finally satisfied that a cutting permt should or should
not issue in accordance with the requirenents of the

Regul ati ons, Act and Code.

[ 78] In para.73 of her reasons the | earned chanbers judge set
out in detail the nmeans by which the petitioners were nmade

aware of Canfor's logging plans for the area covered by
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C.P.212. The first notice, on the chanbers judge's findings of
fact, occurred in 1991. On 8 Novenber, 1995 the District
Manager sent the petitioner a copy of Canfor's application for
C.P.212, and on 5 March, 1996 the District Manager wote to the
petitioners' |awer to advise that "a decision regarding

C. P.212 would be made within the next couple of weeks". In

fact, the decision was not made for another six nonths.

[79] On 13 May, 1996 the District Manager provided the
petitioners with a map of Canfor's proposed harvesting
activities, including blocks in C P.212. The map was col our -
coded and clearly identified the cut bl ocks under consideration
by the District Manager. The |earned chanbers judge descri bed
the neeting at which this map was presented to the petitioners
as "the only true advance notice" of Canfor's plans, but she
held it to be defective as notice because it did not give the

date on which his decision would be nade.

[80] In my respectful view the | earned chanbers judge was
plainly wong to conclude that adequate notice had not been
given in this case. Only if it could be said that notice of a
fixed date for decision was required by |aw could her
conclusion be justified. For the reasons expressed above,
notice of such a fixed date was not required either by the

statute, or by the requirenents of procedural fairness.
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| nposing a requirenment for such a fixed date woul d be

i nconsistent with the adm nistrative regi me under which the

D strict Manager operated, and woul d unnecessarily restrict the
flexibility that such a regine contenplates. The petitioners
were well aware of Canfor's plans to log in the area covered by
C. P.212 and had tine to submt evidence and to make
representations. The notice was adequate in the context of the
| egi sl ative schene, and the nature of the District Manager's

duti es.

D. The Right to be Heard

[ 81] The | earned chanbers judge dealt with this issue at paras.
69-72. She held that the District Manager had not net the high
standards of fairness in ensuring that the petitioners had an
effective opportunity to be heard. She said the right to be
heard was very simlar to the consultation requirenent
enconpassed by the Mnistry's fiduciary duty to the

petitioners.

[ 82] Under the |egislative schene described above, there is no
requirenment for the District Manager to hold a forma
"hearing", and in fact none was. However, the |legislation and
t he Regul ations do require consideration of First Nations'

econonm ¢ and cultural needs, and inply a positive duty on the
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District Manager to consult and ascertain the petitioners'
position, as part of an admi nistrative process that is
procedurally fair. As the District Manager did not do this it
is ny viewthat the | earned chanbers judge was correct in

hol ding there to have been a breach of the duty of procedural

f ai r ness.

E. Concl usi on on Adnministrative Law | ssues

[83] In my respectful view, there was a failure to provide the
petitioners an adequate opportunity to be heard. O herw se,
there was no | ack of procedural fairness on any of the other
grounds asserted by the petitioners, and found by the | earned

chanbers j udge.

The Standard of Review Applicable to the District Manager's
Deci si on

[ 84] The | earned chanbers judge treated the District Manager's
decision as to treaty rights, and breach of sanme, as a question
of fact (see para.37 above, quoting the chanbers judge's
reasons at paras. 63, 66 and 68). She appears to have

concl uded, or assuned, that it was within the statutory powers

of the District Manager to decide such matters, and she
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t heref ore asked whether his decisions on those matters were
patently unreasonable. She concluded that the District
Manager's deci sions on those matters were patently unreasonabl e
(see her conclusion No. 5 at para.158), and she therefore held
that she was justified in substituting her view on those

matters for those of the District Manager

[85] Wth respect, interpreting the treaty, deciding on the
scope and interplay of the rights granted by it to both the
petitioners and the Crown, and determ ni ng whet her the
petitioners' rights under the treaty were infringed, are al
guestions of law, although the |ast question may be one of

m xed fact and |aw. Even though he has a fiduciary duty, the
District Manager had no special expertise in deciding any of

t hese issues, and as | understand the |egislation, he has no
authority to decide questions of general |aw such as these. To
the extent that his decisions involve | egal conmponents, in the
absence of any preclusive clause, they are reviewable on the
standard of correctness: see Pezimv. British Col unbia
(Superi ntendent of Brokers), [1994] 2 S.C.R 557 at para.63;
Zurich I nsurance Conpany v. Ontario (Human Ri ghts Commi ssion),
[1992] 2 S.C. R 321; Canada (Attorney Ceneral) v. Mbssop,
[1993] 1 S.C. R 554; and University of British Colunbia v.
Berg, [1993] 2 S.C.R 353.
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[ 86] Moreover, as an agent of the Crown, bound by a fiduciary
duty to the petitioners arising fromthe treaty in issue, the
Di strict Manager could not be seen as an inpartial arbitrator
in resolving issues arising under that treaty. To accord his
deci si on on such questions the deference afforded by the
"patently unreasonabl e" standard would, in effect, allow himto

be the judge in his own cause.

[87] As | consider these issues, characterized in the chanbers
j udge' s reasons as aboriginal issues, to be questions of |aw,
the test applied to the District Manager's decision is that of
correctness. Simlarly, of course, the standard of correctness
applies to her conclusions. |In other words, the question for

us i s whether she erred in | aw

Xl

Treaty 8

A. Principles of Treaty Interpretation

[88] The principles applicable in the interpretation of
treaties between the Crown and First Nations have been

di scussed and expounded in a nunber of cases: see Calder v.
Attorney Ceneral of British Colunmbia, [1973] S.C. R 313 at
p.404; R v. Sutherland, [1980] 2 SS.C R 451; R v. Taylor
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(1981), 34 OR (2d) 360 (Ont.C.A); R v. Bartleman (1984), 55
B.CLR 78 (CA); Nowegijick v. The Queen, [1983] 1 S.C. R

29; Simon v. R, [1985] 2 S.C R 387; R v. Horse, supra

Saani chton Marina Ltd. et al v. Tsawout Indian Band (1989), 36
B.CLR (2d) 79 (C.A); Mtchell v. Peguis Indian Band, [1990]
2 SCR 85 R v. Sioui, [1990] 1 S.C.R 1025; R v. Sparrow,

supra; and R v. Badger, supra.

[89] In Saanichton v. Tsawout, supra, M. Justice Hi nkson
conveniently summari zed the then principles of interpretation
at pp. 84-85:

(b) Interpretation of Indian treaties - general
principles

I n approaching the interpretation of Indian
treaties the courts in Canada have devel oped certain
princi pl es which have been enunci ated as fol | ows:

(a) The treaty should be given a fair, |arge
and |iberal construction in favour of the
| ndi ans;

(b) Treaties nust be construed not according to
the technical nmeaning of their words, but in the
sense that they would naturally be understood by
t he | ndi ans;

(c) As the Honour of the Crown is always
i nvol ved, no appearance of "sharp dealing"”
shoul d be sancti oned,;

(d) Any anmbiguity in wording should be
interpreted as against the drafters and should
not be interpreted to the prejudice of the

I ndi ans if another construction is reasonably
possi bl e;

(e) Evidence by conduct or otherwi se as to how
the parties understood the treaty is of
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assistance in giving it content.

[ 90] Paragraph (d) in that list should now be nodified to
include the statenment of M. Justice Cory in R v. Badger,

supra at 794:

Third, any anbiguities or doubtful expressions in the
wordi ng of the treaty or docunment nust be resolved in
favour of the Indians. A corollary to this principle
is that any limtations which restrict the rights of

| ndi ans under treaties must be narrow y construed.

[91] And to para.(e) one mght add the following, fromR v.

Sioui, supra, at 1035, per Laner, J. (as he then was):

In particular, [Courts] nust take into account the

hi storical context and perception each party m ght
have as to the nature of the undertaking contained in
t he docunent under consideration ....

[ 92] Those are the principles which I consider applicable in

the circunstances of this case.

B. The Parties' Positions

1. The Appellants' Position

[ 93] The positions of the Mnistry of Forests and of Canfor are

very simlar, if not identical, and | consider themtogether.
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[94] Both the Mnister and Canfor say that the Indian right to
hunt preserved in paragraph 9 of Treaty 8 (quoted above at
para.2 of these reasons) is expressly nmade subject to two

i ndependent rights of the Crown which are of equal status to
the Indian's rights. Those two Crown rights are the governnent
power to regulate hunting etc. and the governnent right to
"require" or "take up" parts of the Treaty lands for, inter
alia, "lunmbering"”. The appellants say that the Crown's right
to require or take up lands for one of the |isted purposes
[imts or qualifies the petitioners' right to hunt. The

appel lants say the Ctown's right to acquire or take up land is

clearly expressed, and is not amnbi guous.

[ 95] The appel lants say that no extrinsic evidence is necessary
or adm ssible to alter the terns of the treaty by adding to or

subtracting fromits express terns.

[ 96] The appellants say the granting of C P.212 was an exercise
by the Crown of its express right to require or take up |and,
and there is therefore no infringenent of the petitioners’

treaty right to hunt.

[97] The appellants say that the | earned chanbers judge erred

when she held that any interference with the petitioners' right
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to hunt was a breach of Treaty 8, and say further that she
erred in basing her decision on the petitioners' "holistic
perspective" and in holding that they had the right to exercise
their "preferred neans” of hunting in an "unspoil ed

wi | derness”. The M nister says such conclusions are
enbarrassing as they do not reflect the historical realities of
what had occurred in the Tusdzuh (mning and oil and gas

expl oration) before the granting of C P.212.

[ 98] The appellants say that s.35 of the Constitution Act, 1982
gives the petitioners no better position than they held before
1982, because their right to hunt in the treaty | ands was, and
remai ns, a defeasible right subject to derogation by the

Crown's exercise of its rights. The power to require and take

up |l ands renai ns uninpaired by s.35.

[99] The appellants maintain that "taken up" includes
designation of land by the CGrown in a cutting permt, and that
vi si bl e signs of occupation, or inconpatible | and use (see R

v. Badger, supra, at paragraphs 53, 54, and 66-68) are not
necessary as indicia. The appellants say those consi derations
that are relevant where an Indian is charged with an offence as
i n Badger, are not relevant here where such an offence is not

all eged, and the Crown is nerely exercising its Treaty right.
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[ 100] So the appellants say that as a result of the
"geographical limtation" in Treaty 8 the Crown is entitled to
take up Treaty | ands for "settlenment, mning, |unbering, or

ot her purposes” without violating any prom se made by the Crown
to the Indians. As there has been no infringenent of |ndian

treaty rights, no "justification" analysis is required.

2. The Petitioners' Position

[ 101] The petitioners say that the Ctown's (and Canfor's)
approach to Treaty 8 would give the Crown "the unlimted and
unfettered right to take up any land or all lands as it sees
fit and does not have to justify its decision in any way". It
says this approach would allow the Crown to ignore the inpact
of such conduct on the rights of aboriginal signatories and
woul d render neani ngl ess the 1982 constitutionalization of
Treaty rights. The Crown's approach, say the petitioners, is
t heref ore unreasonable and manifestly wong. To give the
Treaty such an interpretation would not uphold the honour and

integrity of the Crown.

[ 102] The petitioners say that the government power to
require or take up land is not a separate right initself. It
is rather alimtation on the petitioners' right to hunt, etc.

The petitioners say s.35 guaranteed the aboriginal rights to
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hunt and fish. The Crown's right of defeasance is not
mentioned in s.35, and is therefore not subject to a simlar

guar ant ee.

[ 103] Prior to 1982, before the right to hunt was
guaranteed by s.35, the Crown could have exercised its right of
def easance, and so overridden or limted the right to hunt.

But since the enactnment of s.35 the Ctown's right is not so
unlimted. Now the Crown can only exercise its right after
consultation with the Indians. The Treaty creates conpeting,
or conflicting rights - the Indian right to hunt on the one
hand, and the Crown's right to take up such hunting grounds for
the listed purposes on the other. Such conpeting rights cannot
be exercised in disregard of one another. |If exercise of the
Crown right will inpair or infringe the aboriginal right, then
such infringenment nust be justified on the analysis set out in

Sparrow, supra (a non-Treaty case).

[ 104] The petitioners say the neaning of the Treaty proviso
allowing the Crown to require or take up |lands is anbi guous and
can be read in nore than one way. It should therefore be read
in the context of the Crown's oral prom ses at the tine of
Treaty negotiations. Extrinsic evidence, including the
representations nade by the Crown's negotiators to the

signatories in 1899, as well as in 1900, is admi ssible for the
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pur poses of construing the Treaty. The petitioners say the
Treaty should be read in a broad, open fashion, and construed
in aliberal way in favour of the Indians. All subsequent
adhesions refer back to the Treaty nmade at Lesser Sl ave Lake
with the Cree people in 1899, and the oral prom ses nade there
are essential to a true understanding of the Treaty made with

the petitioners' forebears.

C. The Admissibility of Extrinsic Evidence

[ 105] In support of its argunment against the admssibility
of extrinsic evidence, The Mnistry of Forests relies on R V.
Horse, supra, where M. Justice Estey, witing for the court,

said at S.C. R 201:

| have sone reservations about the use of this
material as an aid to interpreting the terns of
Treaty No. 6. In nmy viewthe ternms are not
anbi guous. The normal rule with respect to
interpretation of contractual docunents is that
extrinsic evidence is not to be used in the absence
of ambiguity; nor can it be invoked where the result
woul d be to alter the ternms of a docunent by addi ng
to or subtracting fromthe witten agreenent.

And further at p.203:

In my opinion there is no anmbiguity which would
bring in extraneous interpretative material.
Neverthel ess | am prepared to consider the Mrris
text, proffered by the appellants, as a useful guide
to the interpretation of Treaty No. 6. At the very
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| east, the text as a whol e enabl es one to view the
treaty at issue here in its overall historica

cont ext .
[ 106] Those comments were nmade in a case involving Treaty
6, which has an identical "geographical limtation” to that

contained in Treaty 8. Further, Horse was concerned with the
interpretation of s.12 of the Saskatchewan Natural Resources
Transfer Agreenment, which required interpretation of the words
"unoccupi ed Crown | and” and "right of access”, |anguage not at
issue in this case. Counsel for the Mnistry also referred us
to R v. Sioui, supra and R v. Badger, supra. 1In ny
respectful view, the conventional statenment of the rule
governing adm ssibility of extrinsic evidence enunciated in R
v. Horse has been sonewhat rel axed by subsequent decisions. 1In
R v. Sioui, supra, after referring to R v. Horse at p. 1049,

M. Justice Lanmer (as he then was) said at p.1068:

The historical context, which has been used to
denonstrate the existence of the treaty, may equally
assist us in interpreting the extent of the rights
contained in it. As MacKinnon J.A said in Taylor
and WIllians, supra, at p.232:

Cases on Indian or aboriginal rights
can never be determned in a vacuum It is
of inportance to consider the history and
oral traditions of the tribes concerned,
and the surroundi ng circunstances at the
time of the treaty, relied on by both
parties, in determning the treaty's
effect.
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[ 107] And in R v. Badger, supra, M. Justice Cory for the
majority held at pp.798-9:

Third, the applicable interpretative principles
must be borne in mnd. Treaties and statutes
relating to Indians should be liberally construed and
any uncertainties, anbiguities or doubtful
expressions should be resolved in favour of the
I ndians. In addition, when considering a treaty, a
court nust take into account the context in which the
treaties were negotiated, concluded and committed to
witing. The treaties, as witten docunents,
recorded an agreenent that had al ready been reached
orally and they did not always record the full extent
of the oral agreenent: see Al exander Morris, The
Treaties of Canada with the Indians of Manitoba and
the North-West Territories (1880), at pp.338-

42; Sioui, supra, at p.1068; Report of the Aboriginal
Justice Inquiry of Manitoba (1991); Jean Fiesen,

Gant me Wherewith to Make ny Living (1985). The
treaties were drafted in English by representatives
of the Canadi an government who, it should be assuned,
were fam liar with comon | aw doctrines. Yet, the
treaties were not translated in witten forminto the
| anguages (here Cree and Dene) of the various Indian
nati ons who were signatories. Even if they had been,
it is unlikely that the Indians, who had a history of
comuni cating only orally, would have understood t hem
any differently. As aresult, it is well settled
that the words in the treaty nmust not be interpreted
in their strict technical sense nor subjected to
rigid nmodern rul es of construction. Rather, they
must be interpreted in the sense that they would
natural |y have been understood by the Indians at the
time of the signing. This applies, as well, to those
words in a treaty which inpose a limtation on the

ri ght which has been granted. See Nowegijick, supra,
at p.36; Sioui, supra, at pp. 1035-36 and 1044;
Sparrow, supra, at p.1107; and Mtchell, supra, where
La Forest J. noted the significant difference that

exi sts between the interpretation of treaties and
statutes which pertain to Indians.

[ 108] | observe in passing that R v. Badger, like R .

Horse al so involved interpretation of s.12 of the Natural
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Resources Transfer Agreenent, 1930. But | understand the
ruling concerning the admssibility of extrinsic evidence to be
equal ly applicable in a case such as this one, where that

agreenment is not in issue.

[ 109] In this case, the | earned chanbers judge held that
extrinsic evidence was adm ssible to explain the "context” in
which the Treaty was signed (at paras. 96-98 of her reasons).
In ny respectful viewin so doing she did not err in principle.
The passage quoted above fromthe judgnment of M. Justice Cory
in Badger at pp.798-9 is particularly apt in this case. The
Treaty, witten in English, purports to reflect the nutual
understanding of the Crown and all aboriginal signatories. The
under st andi ng of the aborigi nal peopl es cannot be deduced from
t he | anguage of the Treaty al one, because its nmeaning to the
aboriginal signatories could only have been expressed to them
orally by interpretation into their |anguages, and by whatever

oral explanations were necessary to ensure their understanding.

D. VWhat Extrinsic Evidence is Adnissible

[ 110] The Crown says, without admtting any anbiguity in
the Treaty, that even if extrinsic evidence is adm ssible for
t he purpose of giving historical context, evidence of the

Comm ssioner's Report on negotiations in 1899 is not adm ssible
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in this case, because there is no evidence that what was said
by the government negotiators at Lesser Slave Lake, and

el sewhere in 1899, was also said at Fort St. John in 1900, when
t he Beaver people signed. In particular, the Crown says that

t he passage of the Conmi ssioner's Report referred to by M.
Justice Cory in Badger, and by the |earned chanbers judge in
this case, is not evidence of what was said to the Beaver
people at Fort St. John. In the Crown's subnission, only the

report of the Conmi ssioners made in 1900 is adm ssible.

[111] What the Conm ssioners report of 1889 said, as quoted
in part by the | earned chanbers judge at para. 98 of her

reasons, is this:

There was expressed at every point the fear that the
maki ng of the treaty would be followed by the
curtail ment of the hunting and fishing privileges,

.. W pointed out ... that the sane nmeans of earning
a livelihood woul d continue after the treaty as
exi sted before it

Qur chief difficulty was the apprehension that
the hunting and fishing privileges were to be
curtailed. The provision in the treaty under which
ammunition and twine is to be furnished went far in
the direction of quieting the fears of the Indians,
for they admtted that it would be unreasonable to
furnish the nmeans of hunting and fishing if laws were
to be enacted which woul d make hunting and fishing so
restricted as to render it inpossible to make a
livelihood by such pursuits. But over and above the
provi sion, we had to solemly assure themthat only
such laws as to hunting and fishing as were in the
interest of the Indians and were found necessary in
order to protect the fish and fur-bearing aninals
woul d be made, and that they would be as free to hunt
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and fish after the treaty as they would be if they
never entered into it.

[ 112] In ny respectful view, the position of the Crown on
this issue is not tenable. The adhesion signed by the
representatives of the Beaver people at Fort St. John in 1900

contains this:

The Beaver |ndians of the Upper Peace Ri ver and
the country thereabouts, having net at Fort St. John,
on this thirtieth day of May, in this present year
1900, Her Majesty's Conm ssioner, Janmes Ansdel
Macrae, Esquire, and having had explained to themthe
terms of the treaty unto which the Chief and Headnen
of the Indians of Lesser Slave Lake and adj acent
country set their hands on the twenty-first day of
June, in the year 1899, do join in the cession nade
by the said Treaty, and agree to adhere to the terns
thereof in consideration of the undertaki ngs nade
t herein.

(my enphasi s)

[113] The ternms of the Treaty signed by the Indians at
Lesser Slave Lake had been explained to themorally, as
indicated in the Comm ssioner's report in 1899, and it is
therefore, in ny view, a reasonable inference fromthe terns of
t he Beavers' adhesion in 1900 that the terns of the Treaty were

explained to themin simlar, if not identical, termns.

[ 114] Moreover, it would not be consistent with the honour
and integrity of the Crowmn to accept that the Treaty was

interpreted and explained to the Indians at Lesser Slave Lake
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in one way, but interpreted and explained to the Beaver at Fort
St. John in another less favourable and nore limted way. To
accept the proposition put forward by the Mnistry would be to
acknow edge that the sane Treaty | anguage is to be given
different nmeanings in respect of different signatories. Only
the cl earest evidence could persuade ne to such a concl usion,

and such evidence is not present in this case.

[ 115] The M nistry of Forests further objects to the

adm ssion of the affidavit evidence of Father Gabriel Breynat,
an interpreter present at the signing of Treaty 8 in 1899 at
Fort Chi ppewan, and Fond du Lac. This affidavit was sworn in
1937 at Otawa, Ontario. The Mnistry says the docunent is
irrelevant, and in addition has not been properly proven as an

anci ent docunent.

[ 116] The objection as to relevance is simlar to the
Crown's objection to the Conmm ssioner's Report of 1899, as
relating to events at a different tinme and place, and with a
different Indian people. | would not give effect to the

obj ection based on rel evance for the reasons expressed above.

[ 117] Turning to the question of proof, the general rule in
Canada governing the adm ssibility of ancient docunents (a

docunent nore than thirty years old) is that any docunent
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"which is produced from proper custody, is presuned in the
absence of circunstances of suspicion, to have been duly
signed, sealed, attested, delivered, or published according to

its purport”: Sopinka, Lederman and Bryant, The Law of

Evi dence in Canada, (Toronto: Butterworths, 1992) at 955. |If

t here are suspicious circunstances surrounding the origins of
t he docunent, the court will either require proof of the
execution of it as being in a simlar manner as the execution
of a simlar docunment of a nore recent date. Further,
docunents are considered to have been in "proper custody" when
t hey have been kept by soneone in a place where the docunents
m ght reasonably and naturally be expected to be found:
Sopinka et al, supra at 956, citing Doe d. Jacobs v. Phillips
(1845), 8 QB. 158, 115 E.R 835, and Thonpson v. Bennett
(1872), 22 U.C.C.P. 393 (C. A.).

[ 118] The affidavit of Father Breynat appears on its face
to have been executed in a manner consistent with the execution
of nodern affidavits. The copy produced is not entitled in any
particul ar cause or natter, and one cannot tell fromthe
docunent itself the purpose for which it was sworn. | would
not say that this gives rise to suspicions concerning its
origins, but rather that there is an unanswered question as to

why it was sworn.
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[ 119] The affidavit of Father Breynat was adduced in these
proceedi ngs as an exhibit to the affidavit of M chael Pflueger.
He is Al berta counsel representing the Hal fway River First
Nation in its Treaty Land Entitlenent Claim His affidavit
does not disclose in whose custody Father Breynat's affidavit
has been kept. There is a notation at the top of page 1 of
Father Breynat's affidavit, clearly not part of the original,
whi ch says "Ant hropol ogy UA", which | take to be a reference to
t he Ant hropol ogy Departnent at the University of Al berta.
However, there is nothing to indicate whether the University
was the custodi an of the docunent. M. Pflueger deposes that
the affidavit of Father Breynat is part of "the standard treaty

package that is submtted with Treaty Land Entitlenent C ains".

[ 120] On the evidence as it stands, | do not think there is
any indication of suspicious circunstances surrounding the
docunent's origins. However, | think the evidence falls short

of proving that the docunent was produced from "proper

custody". Wgnore, Evidence in Trials at Common Law vol. 7
(Boston: M ddl ebound & Conpany, 1978) explains why evidence as

to custody of such a docunent is inportant:

A forger usually cannot secure the placing of a
docunent in such custody; and hence the natural ness
of its custody, being relevant circunstantially, is
required in conbination with the docunent's age.
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| think therefore that Father Breynat's affidavit is
i nadm ssi bl e as not having been properly proven. The |earned
chanbers judge did not refer to this affidavit, so she cannot

be said to have nade any error on that account.

E. R v. Sparrow and its Application

[ 121] In R v. Sparrow, supra, the Supreme Court of Canada
considered the effect of s.35(1) of the Constitution Act, 1982
on the status of aboriginal rights, and set out a franmework for
deci di ng whet her aboriginal rights had been interfered wth,
and if so, whether such interference could be justified. 1In
Sparrow a native fisher was charged with an of fence under the
Fisheries Act, R S.C. 1970, CF-14. In his defence, he admtted
the constituent elenents of the charge, but argued that he was
exercising an existing aboriginal right to fish, and that the
statutory and regulatory restrictions inposed were inconsistent

with s. 35.

[ 122] The court held that the words in s.35 "existing
aboriginal rights" nust be interpreted flexibly, so as to
permt their evolution over tinme, and that "an approach to the
constitutional guarantee enbodied in s.35(1) that would
incorporate 'frozen rights' nust be rejected.” It held that

the CGown had failed to discharge the onus of proving that the
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aboriginal right to fish had been extinguished, and it held
that the scope of the right to fish for food was not confined
to nere subsistence, but included as well fishing for soci al

and cerenoni al purposes.

[ 123] The court al so considered the nmeaning of the words
"recogni zed and affirmed" in s.35. It held that a generous,
liberal interpretation of those words was required. It held

the rel ati onship between governnent and abori gi nal peopl es was
trustlike, rather than adversarial, and that the words
"recogni zed and affirnmed” incorporated a fiduciary

rel ati onship, and so inported sone restraint on the exercise of
soverei gn power. Federal |egislative powers continue to exist,
but those powers "nust be reconciled with the federal duty",
and that reconciliation could best be achieved by requiring
"justification"” of any governnment regulation that infringed or
deni ed aboriginal rights. Section 35 was therefore "a strong
check on | egislative power". The court enphasized the

i nportance of "context" and the "case by case approach to

s.35(1)".

[ 124] The court then set out the test for prima facie
interference with an existing aboriginal right. First, does
t he i mpugned | egislation have the effect of interfering with an

exi sting aboriginal right, having regard for the character or

1999 BCCA 470 (CanLll)



Hal fway R ver First Nation v. B.C. Page: 65

i nci dence of the right in issue? Infringenment may be found
where the statutory limtations on the right are unreasonabl e,

i npose undue hardship, or deny the aboriginal the preferred
means of exercising the right. The question is whether either
t he purpose or effect of the statutory regul ati on unnecessarily

infringes the aboriginal interest.

[ 125] The court then considered the question, if a prim
facie infringenment be found, of how the Crown could show that
the infringenment was justified. The justification analysis

i nvol ved asking whether there is a valid |legislative objective.
In the context of Sparrow, conservation and resource nmanagenent
were considered to be valid | egislative objectives. The C own
has a heavy burden on the justification issue because its
honour is at stake. Justification also requires considering
whet her the aboriginal interest at stake has been infringed,
"as little as possible”, whether in cases of expropriation fair
conpensation is avail able, and whether the aboriginal group has
been consulted with respect to conservation, or at |east

i nformed of the proposed regulatory schene. This list of

factors was said not to be exhausti ve.

[ 126] There are several features in the present case that
differ from Sparrow, and the extent to which those differences

may qualify or limt Sparrow s application to this case wll
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have to be considered. First, there is the fact that the right
to hunt in this case is based on Treaty 8. There was no treaty
in Sparrow. Second, Sparrow i s another case involving the

al l egation of an offence against a native person, in answer to
whi ch charge he has relied upon his aboriginal right. 1In this
case there is no offence alleged. It is the provincial Crown
whi ch asserts a positive right under Treaty 8 to require or to
take up land as the basis for its legislative schene in respect
of forestry. Third, in Sparrow the attack was nade on the
constitutional validity of federal |egislation, the Fisheries
Act. In this case the petitioners do not allege that any

| egislation is unconstitutional. The amended petition alleges
that the decision of the District Manager in issuing C P.212
was in breach of constitutional or admnistrative |aw duties.
The attack is therefore on executive or adm ni strative conduct
rather than on any |legislative enactnent. Fourth, and finally,
it is provincial legislation that authorizes the inpugned

conduct. In Sparrow, the attack was on federal |egislation.

[ 127] The fact that a treaty underlies the aboriginal right
to hunt in this case does not, to ny mnd, render inapplicable
the s.35(1) analysis engaged in by the court in Sparrow.
Section 35(1) gives constitutional status to both aboriginal
and treaty rights. As indicated above, treaties with

abori gi nal peopl es have al ways engaged the honour and integrity
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of the Crown. The fiduciary duties of the Crown are, if
anyt hi ng, nore obvious where it has reduced its solemm prom ses

to witing.

[ 128] As noted above in discussing sone of the other cases,
there is in this case no allegation of an offence by an
aboriginal person. The Crown asserts its positive rights under
the Treaty as the basis for its forestry program |n Sparrow,
the federal Crown relied on its enunerated powers in s.91 of
the Constitution Act, 1867 (the BNA Act) as the basis for its

| egi slative and regul atory schene in respect of fisheries.
Here, even if one accepts that the Crown's right to require or
take up | and under Treaty 8 has achi eved constitutional status
under s.35(1) (a position which the petitioners stoutly
reject), its authority to act could be no higher than the
constitutional powers the federal Crown sought to exercise in

Spar r ow.

[ 129] In my view the fact that the Crown asserts its rights
under Treaty 8 can place it in no better position vis-a-vis a
conpeting or conflicting aboriginal treaty right than the
position the Crown enjoys in exercising the powers granted in

either s.91 or 92 of the Constitution Act, 1867.

[ 130] There is also a distinction between the all eged
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unconstitutionality of legislation in Sparrow, and the attack
here on the conduct of a governnent official; and the fact that
t he conduct was aut horized under provincial |egislation,
whereas in Sparrow a federal statute was inpugned. Here the
petitioners do not challenge the validity of the provincial

| egi sl ation concerning forestry. They seek to prohibit any
activity in connection with C.P. 212 until the Mnistry has
fulfilled its "fiduciary and constitutional” duty to consult

with the petitioners.

F. Interpretation of Treaty 8 and I nfringenent of the
Ri ght to Hunt

[ 131] The appel l ants say the | earned chanbers judge erred
in holding, at para.1l01, that: "...That any interference with
the right to hunt, fish or trap constitutes a prima facie
infringenment of Treaty 8 rights" and further erred in hol ding
(at para.l1l14) that the issue was to be considered fromthe

petitioners' "holistic perspective", and that the approval of

C. P.212 denied the petitioners "their preferred nmeans... to
hunt... in an unspoiled wilderness in close proxinmty to their
reserve lands." The appellants assert the Crown's independent

right under the Treaty to require or take up |lands as descri bed

above in these reasons.

[ 132] | begin by observing that earlier cases involving the
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interpretation of the proviso in Treaty 8 (e.g. R v. Badger,
supra) or simlar language in other treaties (e.g. R v. Horse,
supra) are of |limted assistance for two reasons. First, they
are cases involving a charge against an Indian for breach of a
provi ncial statute, in answer to which the accused relied upon
the treaty right to hunt. Second, they are cases involving the
interpretation of s.12 of the Natural Resources Transfer
Agreenent, in addition to the | anguage of the treaty granting
the right to hunt. The only case we were cited involving the
interpretation of Treaty 8, and in which the Natural Resources
Transfer Agreenment was not a factor, is R v. Noel, [1995] 4
C.NL.R 78, a decision of the Northwest Territories
Territorial Court. As with the other cases, Noel was a charge
agai nst a native for breach of legislation in answer to which

he relied on his Treaty 8 right to hunt.

[ 133] A second observation | would make is that prior to
t he enactment of s.35 of the Constitution Act, 1982,
parliamentary sovereignty was not limted or restricted by
treaties with aboriginal peoples, and the federal governnent
had the power to vary or repeal treaty rights by act of
parlianment: see R v. Sikyea, [1964] S.C. R 642, and Daniels
v. Wiite, [1968] S.C.R 517 where the Mgratory Birds

Convention Act was held to supersede Indian treaty rights.
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[ 134] The third observation | would nmake is that the

I ndi ans’ right to hunt granted to the signatories of Treaty 8,
and the Ctown's right to regulate, and to require or take up

| ands, cannot be given neaning w thout reference to one
another. They are competing, or conflicting rights as has been
recently affirmed in R v. Sundown, [1999] S.C.J. No. 13 at
paras. 42 and 43. The Indians' right to hunt is subject to the
"geographical limtation", and the Ctown's right to take up

| and cannot be read as absolute or unrestricted, for to do so
(as even the Crown concedes) would render the right to hunt
meani ngl ess. Such a position cannot be asserted in conformty
with the Crown's honour and integrity. So even before the
enactnment of s.35 in 1982, a bal ancing of the conpeting rights

of the parties to the Treaty was necessary.

[ 135] Fourth, the enactnment of s.35 in 1982 has inproved
the position of the petitioners. Their right to hunt, and
other treaty rights, now have constitutional status. They are
therefore protected by the suprene | aw of Canada, and those
rights cannot be infringed or restricted other than in

conformty with constitutional norns.

[ 136] | amtherefore of the viewthat it is unrealistic to
regard the Crown's right to take up land as a separate or

i ndependent right, rather than as a limtation or restriction
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on the Indians' right to hunt. In either case, however, the
Crown's right qualifies the Indians' rights and cannot

t herefore be exercised without affecting those rights.

[ 137] The effect of the decision to issue C P.212, and the
reasonabl eness of the District Manager's decision, nust be
viewed in the context of the conpeting rights created by Treaty
8, nanely the Indians' right to hunt, and the governnent's
right to take up land for lunbering. The petitioners' interest
in the logging activity proposed in the Tusdzuh was known from
the outset, and it was recogni zed by both appellants. In his
letter of 3 October, 1996, the District Manager recognized the
petitioners' assertion of a Treaty Land Entitlenent C aim
(TLEC) in the area where C P.212 was |ocated, as well as the
effect | ogging mght have on wildlife habitat and hunting
activities. Hs viewwas that Canfor's proposed | oggi ng pl an
woul d have "m nimal inpact” on those matters, and that the plan

i ncluded elenments that would "mtigate"” the inpact of |ogging.

[ 138] In my view the District Manager effectively

acknow edged that C P.212 would affect the petitioners' hunting
rights in some way. G ven the fiduciary nature of the

rel ati onshi p between governnent and | ndi ans, and the
constitutional protection afforded by s.35 over the treaty

right to hunt, it seens to nme that the interference
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contenplated by C P.212 anpbunts to an infringenment of the
petitioners' right to hunt. The granting of C P.212 was the de
facto assertion of the governnment's right to take up land, a
right that by its very nature limted or interfered with the

right to hunt.

[ 139] | do not think the | earned chanbers judge erred in
hol ding that any interference with the right to hunt was a
prima facie infringenent of the petitioners' Treaty 8 right to

hunt .

[ 140] In ny respectful view, the |earned chanbers judge
overstated the petitioners' position in holding that they were
entitled to exercise their "preferred means of hunting" by
doing so in an "unspoiled w |l derness". The Tusdzuh was not
unspoi l ed wil derness in 1996 when the District Manager approved
C. P.212, nor was it unspoiled wilderness in 1982 when treaty
rights received constitutional protection. This was a

Wi | derness criss-crossed with seismc lines, where oil and gas

exploration and m ning had taken pl ace.

[ 141] Nor do I think "preferred neans"” should be taken to
refer to an area, or the nature of the area, where hunting or
fishing rights m ght be exercised. Those words nore correctly

refer to the methods or nodes of hunting or fishing enployed.
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[ 142] But despite these disagreenents with the reasons of
the | earned chanbers judge, | do not think she erred in

concl udi ng that approval of C. P.212 constituted a prima facie
infringenment of the Treaty 8 right to hunt because the proposed
activity would limt or inpair in sone degree the exercise of

that right.

[ 143] The appellants contend that in reaching that
conclusion the | earned chanbers judge substituted her finding
of fact for that of the District Manager. But the
interpretation of Treaty rights, and a decision as to whether

t hey have been breached, are not within any jurisdiction
conferred on the District Manager by the Forest Act, Forest
Practices Code or relevant regul ations. They are questions of

| aw and even the District Manager acknow edges that the
proposed harvesting would have sone effect on hunting. He said

(at p.3 of the letter of 3 Cctober, 1996) that:

...the proposed harvest areas woul d have m ni ma
impacts on wildlife habitat suitability and
capability for ungul ates and bl ack bear..

[ 144] | respectfully agree with the | earned chanbers judge
that any interference with the right to hunt is a prima facie

i nfringenment of the Indians' treaty right as protected by s.35
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of the Constitution Act, 1982.

Xl

Justification

[ 145] The anal ysis required in deciding whether
infringenment of a treaty right is justified is referred to
above briefly in paragraph 83. Although Sparrow was not a
treaty case, in my view the sane approach is warranted here as
in cases of aboriginal rights, as both treaty and abori gi nal
rights have constitutional protection under s.35(1) of the

Constitution Act, 1982.

[ 146] Justification requires consideration of the foll ow ng

gquestions (said in Sparrow not to be an exhaustive or exclusive

[ist):

1. Whet her the | egislative or adm nistrative objective
is of sufficient inportance to warrant infringenent;

2. Whet her the | egislative or adm nistrative conduct
infringes the treaty right as little as possible;

3. Whet her the effects of infringenment outweigh the
benefits derived fromthe governnent action; and

4. Whet her adequat e neani ngful consultation has taken

pl ace.
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[ 147] Overriding all these issues is whether the honour and
integrity of the Crown has been upheld in its treatnent of the

petitioners' rights.

[ 148] | wll consider those issues in turn.
A | nportance of the Legislative Objective
[ 149] The | earned chanbers judge does not appear to have

addressed this question, nor does the petitioner appear to have
| ed any evidence to suggest that the objectives of the Forest
Act and Code are not of sufficient inportance to warrant

i nfringement of the petitioners right to hunt.

[ 150] It would, in ny view, be unduly limted, and
therefore wong, to consider the objective in issuing a cutting
permt only fromthe perspective of Canfor's presunmed goal to
have a productive forest business with attendant econom c
benefits, or fromthe perspective of the Provincial Governnent
to have a viable forest industry and a vi brant Provinci al
econony. The objectives of the forestry legislation go far
beyond econom cs. The preanble to the Code (see para.28 above)
refers to British Colunbians' desire for sustainable use of the
forests they hold in trust for future generations, and to the

varied and sonetimes conpeting objectives enconpassed within
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t he words "sustai nabl e use".

[ 151] In Sparrow the | egislative objective was found to be
conservation of the fishery, and the Court held that to be a
sufficiently inportant objective to warrant infringenment of the
aboriginal right to fish for food. Viewing the |legislative
schenme in respect of forestry as a whole, and by a parity of
reasoning with Sparrow, in ny view the |egislative objectives
of the Forest Act and Code are sufficiently inportant to
warrant infringenment of the petitioners' treaty right to hunt
in the affected area. Those objectives include conservation,
and the econom c and cultural needs of all peoples and

communities in the Province.

B. M ni mal | npai r nent

[ 152] As wth the first issue, the | earned chanbers judge
does not appear to have addressed directly the question of

m nimal infringenent. Wen dealing with the issue of
infringenment of the right to hunt, she did say (at para.108)
that "there is no persuasive evidence to suggest that other
areas do not exist which Canfor could log in place of C P.212

to avoid interfering with aboriginal rights".

[ 153] But the | earned chanbers judge stopped short of
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saying that mnimal interference nmeans no interference, and
correctly so, for the | aw does not inpose such a stringent
standard. In R v. N kal, [1996] 1 S.C.R 1013 at 1065, the
Court held that "[s]o long as the infringenent was one which in

the context of the circunmstances presented coul d reasonably be

considered to be as mninmal as possible then it will neet the
test".
[ 154] The onus for showing mnimal inpairment rests on the

Crown. See Sem ahnoo Indian Band v. Canada (1997), 148 D.L.R
(4th) 523, [1998] 1 C N L.R 250 at 268 (F.C. A).

[ 155] In this context, the findings of the District Manager
are significant. He found (see para. 32 above) that Canfor's
proposed operations would have mnimal inpacts on wildlife
habitat suitability and capability for noose, deer and bear,
that there would be mnimal to no inpact on fish habitat or
fishing activities, and that the proposed harvesting plan

i ncl uded sufficient neasures to mtigate any concerns as to the

trappi ng of fur bearing animals in the area.

[ 156] In my respectful view, these findings, which are
within the scope of the District Manager's authority to make,
are sufficient to neet the tests for mnimal inpairnment or

i nfringement of the right to hunt.
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C. VWhet her the Effects of Infringenment Qutwei gh the
Benefits to be Derived fromthe Gover nnent Action

[ 157] Again, this issue was not addressed by the chanbers
judge. Gven the mnimal effects on hunting that the proposed
| oggi ng woul d have, as found by the District Manager, and in

t he absence of any evidence to the contrary, it is in ny view a
fair inference that the benefits to be derived from

i npl ementation of the |legislative scheme, and the issuance of
cutting permts in accordance with its requirenents, would

out wei gh any detrinment to the petitioners caused by the

infringenent of the right to hunt.

D. Adequat e Meani ngful Consul tati on

[ 158] The | earned chanbers judge found that there had been
i nadequate consultation with the petitioners, and it is upon
this ground that she found the Crown had failed in its attenpts

to justify the infringenment of the petitioners' right to hunt.

[ 159] It is perhaps worth mentioning here the difference
bet ween adequate notice as a requirenent of procedural fairness
(consi dered above at paras. 66-70) and adequate consultation,
which is a substantive requirement under the test for

justification. The fact that adequate notice of an intended
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deci sion may have been given, does not nean that the

requi renent for adequate consultation has al so been net.

[ 160] The Crown's duty to consult inposes on it a positive
obligation to reasonably ensure that aboriginal peoples are
provided with all necessary information in a tinmely way so that
t hey have an opportunity to express their interests and
concerns, and to ensure that their representations are
seriously considered and, wherever possible, denonstrably
integrated into the proposed plan of action: see R v. Sanpson
(1995), 16 B.C.L.R (3d) 226 at 251 (C.A); R v. Noel, [1995]
4 CNLR 78 (Y.T.T.C.) at 94-95; R v. Jack (1995), 16

B.C LR (3d) 201 at 222-223 (C. A ); Eastnmain Band v. Robinson
(1992), 99 D.L.R (4th) 16 at 27 (F.C.A); and R v. Nikal,

supr a.

[ 161] There is a reciprocal duty on aboriginal peoples to
express their interests and concerns once they have had an
opportunity to consider the information provided by the Crown,
and to consult in good faith by whatever neans are available to
them They cannot frustrate the consultation process by
refusing to neet or participate, or by inposing unreasonabl e
conditions: see Ryan et al v. Fort St. James Forest District
(District Manager) (25 January, 1994) Smithers No. 7855,
affirmed (1994), 40 B.C. A C. 91.
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[ 162] The chanbers judge's findings as to what steps were
taken by way of consultation are matters of fact that cannot be
i mpugned unl ess there is no evidence to support them In ny
view there is such evidence and we nust accept the facts as

found by her.

[ 163] It remains to consider the adequacy or inadequacy of

the Ctown's efforts in that behal f.

[ 164] The | earned chanbers judge found (at para.141) that:

The foll ow ng reasonabl e opportunities to
consult were denied to Hal fway:

(a) Halfway was not invited to attend the
nmeeti ng between MOF and Canfor enpl oyees at
which the cutting permt was approved.

(b) The report "Potential Inpacts to Fish &
Wl dlife Resources' was not provided to
Hal fway until August 26, 1996, despite that
a draft copy was avail able January 4, 1996.

(c) There was no real opportunity to
participate in the CHOA

(d) Canfor's actual application for CP212 was

not provided to Hal fway until after the
deci si on was nade.

[ 165] These findings, particularly (b) and (c) support the
conclusion that the Crown did not neet the first and second

parts of the consultation test referred to, nanely to provide
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inatinmly way information the aboriginal group would need in
order to informitself on the effects of the proposed action,
and to ensure that the aboriginal group had an opportunity to

express their interests and concerns.

[ 166] | respectfully agree with the | earned chanbers judge
that given the positive duty to informresting on the Crown, it
is no answer for it to say that the petitioners did not take
affirmative steps in their own interests to be inforned,
conduct that the | earned chanbers judge described as possibly

"not ... entirely reasonable".

[ 167] As laid down in the cases on justification, the Crown
must satisfy all aspects of the test if it is to succeed.
Thus, even though there was a sufficiently inportant
| egi sl ative objective, the petitioners rights were infringed as
little as possible, and the effects of the infringenent are
out wei ghed by the benefits to be derived fromthe governnent's
conduct, justification of the infringenent has not been
est abl i shed because the Crown failed in its duty to consult.
It would be inconsistent with the honour and integrity of the
Crown to find justification where the Crown has not net that
duty.

X1
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Renedy

[ 168] The | earned chanbers judge granted "an order quashing
t he deci si on made Septenber 13, 1996 whi ch approved the
application for CP.212".

[ 169] | would dismss the appeal fromthat order for the

reasons given above.

"The Honourable M. Justice Finch"

Reasons for Judgnent of the Honourabl e Madam Justice Huddart:

[ 170] My approach to the issues on this appeal varies
somewhat fromthose of ny coll eagues, whose reasons | have had
the opportunity to read in draft. Wiile | agree entirely with
M. Justice Finch wwth regard to the admnistrative | aw i ssues,
i ke Madam Justice Southin | part conpany with himon his
application of the principles from Sparrow, supra, to the

ci rcunstances of this case.

[171] The | arger question may be whether the province's
forest managenment schene permts the accommodation of treaty
and aboriginal rights with the perceived rights of |icensees.
However, the constitutionality of the |egislative schene
governi ng the nmanagenent of the province's forests is not in

issue on this appeal. So we nust accept, for the purposes of

1999 BCCA 470 (CanLll)



Hal fway R ver First Nation v. B.C. Page: 83

our analysis in this case, that the |egislature and executive
have provi ded an acceptabl e nethod of "recogni zi ng and
affirmng" treaty and aboriginal rights of first nations in
maki ng the deci sions required by that managenent schene. The
schenme obviously contenpl ates situations where shared use woul d
be made of the territory in question. Shared use was al so

envi saged by the treaty nmakers on both sides of Treaty 8. That
is evident fromthe evidence in this case and fromthe

di scussion in Badger, supra, about the sane Treaty 8. Thus
accepting the adequacy of the legislative schenme to accommodate
treaty and aboriginal rights is not necessarily offensive to

the interests of the Halfway Ri ver First Nation.

[172] | agree with M. Justice Finch that the District

Manager' s deci sion nmust be reviewed "in the context of the

conpeting rights created by Treaty 8'. On the facts as the
Di strict Manager found them however, this is not a case of
"visible inconpatible uses" such as would give rise to the

"geographical limtation" on the right to hunt as Cory J.

di scussed it in Badger, supra.

[ 173] | do not think the District Manager for a nonent
t hought he was "taking up" or "requiring” any part of the
Hal fway traditional hunting grounds so as to exclude Hal fway's

right to hunt or to extinguish the hunting right over a
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particul ar area, whatever the Crown may now assert in support
of his decision to issue a cutting permt. At nost the Crown
can be seen as allowing the tenporary use of sone |land for a
speci fic purpose, conpatible with the continued | ong-term use
of the land for Halfway’'s traditional hunting activities. The
Crown was asserting a shared use, not a taking up of land for
an inconpatible use. There was evidence before the District
Manager to support a finding that the treaty right to hunt and
Canfor's tree harvesting were conpati ble uses. That finding
nmust underpin his conclusion that CP212 would not infringe the

treaty right to hunt.

[ 174] Nor do | agree with Canfor's argunent that the test
formul ated by Cory J. in Badger is not applicable to a

| unbering use. Justice Cory is clear that, “whether or not

| and has been taken up or occupied is a question of fact that
nmust be resol ved on a case-by-case basis” i.e. whether a
proposed use is inconpatible with the treaty right is a
guestion of fact. The sane can be said of "required or taken
up ... for the purpose of ... lunbering”, although I would
conpare lunbering nore with the wilderness park use in R v.
Sioui [1990] 1 S.C.R 1025 and R v. Sundown [1999] S.C.J. No.
13, than with settlenent, or the use for a ganme preserve in Rex
v. Smith (1935), 2 WWR 433 (Sask. C. A) or a public road
corridor in R v. Musseau [1980] 2 S.C. R 89.
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[ 175] The District Manager's task was to allocate the use
of the land in the Tinber Supply Area anong conpeting, perhaps
conflicting, but ultimtely conpatible uses anong which the

| and coul d be shared; not unlike the sharing of herring spawn

in R v. dadstone [1996] 2 S.C R 723.

[ 176] Nevert hel ess, a shared use decision may be
scrutinized to ensure conpliance with the various obligations
on the District Manager, including his obligation to "act
constitutionally", as | recall Crown counsel putting it in oral
argunment. Counsel agreed Sparrow provided the guidelines for
that scrutinization on judicial reviewif a treaty right was

engaged and | will expand further on that anal ysis bel ow.

[177] Just as the inpact of a statute or regulation may be
scrutinized to ensure recognition and affirmati on of treaty
rights of aboriginal peoples, so may the inpact of a decision
made under such a statute or regulation by an enpl oyee of the
Crown. The District Manager can no nore follow a provision of
a statute, regulation, or policy of the Mnistry of Forestry in
such a way as to offend the Constitution than he could to

offend the Crimnal Code or the O fence Act.
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[ 178] | share M. Justice Finch's view that the District
Manager was under a positive obligation to the Hal fway River
First Nation to recognize and affirmits treaty right to hunt
in determning whether to grant Cutting Permt 212 to Canfor.
This constitutional obligation required himto interpret the
Forest Act and the Forest Practices Code so that he m ght apply
government forest policy with respect for Halfway's rights.
Moreover, the District Manager was al so required to determ ne
the nature and extent of the treaty right to hunt so as to
honour the Crown's fiduciary obligation to the first nation:
Del gamuukw v. B.C.[1997] 3 S.C.R 1010 at 1112-1113 per Lamer
C.J.C.; and see the discussion by Wllians C.J.S.C. in
Cheslatta Carrier Nation v. B.C. (1998), 53 B.C.L.R 1 at 14-
15.

[ 179] M. Justice Finch points out that the District
Manager's failure to consult adequately precluded justification
under the second stage of the Sparrow anal ysis of the
infringenment of the Halfway treaty right to hunt he considered
was constituted by CP212. In nmy view this deficiency in the
deci si on-maki ng process is a breach of the Crown’s fiduciary
responsibilities that nmakes this Court’s application of the

Sparrow anal ysi s premature.

[ 180] Because only the first nation will have information
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about the scope of their use of the land, and of the inportance
of the use of the land to their culture and identity, if the
Sparrow gui delines are to organi ze the review of an

adm ni strative decision it nakes good sense to require the
first nation to establish the scope of the right at the first
opportunity, to the decision-nmaker hinmself during the
consultation he is required to undertake, so that he m ght
satisfy his obligation to act constitutionally. It is only
upon ascertaining the full scope of the right that an

adm ni strative decision maker can weigh that right against the
interests of the various proposed users and determ ne whet her

t he proposed uses are conpatible. This characterization is
crucial to an assessnment of whether a particular treaty or
aboriginal right has been, or will be infringed. Thus,
particularly in the context of a judicial review where the
Court relies heavily upon the findings of the decision naker, a
consi deration of whether consultation has been adequate nust
precede any infringenent/justification analysis using the

Spar r ow gui del i nes.

[ 181] It is inmplicit in Halfway’'s subm ssion that the
proposed | unbering use is inconpatible with its rights or at
| east would be found to be so if the District Manager had ful
i nformation and properly considered the scope of its treaty

right to hunt and of its aboriginal right to use the particul ar
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tract in question for religious and spiritual purposes.

[ 182] The requirement that a decision-nmaker under the
Forest Act and the Forest Practices Code consult with a first
nation that may be affected by his decision does not nean the
first nation is absolved of any responsibility. Once the

Di strict Manager has set up an adequate opportunity to consult,
the first nation is required to co-operate fully with that
process and to offer the relevant information to aid in
determ ning the exact nature of the right in question. The
first nation nust take advantage of this opportunity as it
arises. It cannot unreasonably refuse to participate as the
first nation was found to have done in Ryan et al v. Fort St.
James Forest District (District Manager) (25 January, 1994)
Smthers No. 7855, affirnmed (1994), 40 B.C A C 91. In ny
view, a first nation should not be permtted to provide
evidence on judicial review it has had an appropriate
opportunity to provide to the decision-maker, to support a

petition asserting a failure to respect a treaty right.

[ 183] The District Manager’s failure to consult adequately
means that we cannot know what additional information m ght
have been avail able to himregarding the nature and extent of
the Treaty 8 right to hunt or of other aboriginal rights not

surrendered by the treaty. Nor can we know how he m ght have
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wei ghed that information with information he m ght have sought
regardi ng ot her possible cutting areas to neet Canfor's needs
while mnimzing the effects on the Halfway River First
Nation's treaty right to hunt. Counsel adverted in argunent to
Canfor having obtained permts to cut in other areas to repl ace
CP212 after the chanmbers judge made her order. Finally, any
wei ghing of benefits is [imted by the evidence, in this case
al nost entirely put forward by Canfor. Only when adequate
consul tation has taken place and both parties have fulfilled
their respective consultation duties will the District Manager
be in a position to determ ne whether the uses are conpatible
or a geographical limtation is being asserted, and the
consequences in either event to the application for a cutting

permt.

[ 184] Hal fway di d not receive an appropriate opportunity to
establish the scope of its right. Thus, the D strict Manager’s
deci si on nust be set aside because it was nmade w thout the

i nformati on about Halfway’ s rights he should have nade
reasonabl e efforts to obtain. The nost that can be deci ded
definitively on judicial reviewin such circunstances is

whet her the | egislative objective was sufficiently inportant to
warrant infringenment. About that there has never been a

guestion in this case.
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[ 185] Thi s concl usion does not signify agreement with
Canfor’s subm ssion that the interference by CP212 with

Hal fway’s treaty right to hunt could not be elevated to an
infringenment of a constitutional right. There was evi dence of
a dimnution of the treaty right in this case for the valid

pur pose of |unbering, a purpose recognized by the treaty itself
as a reason for governnment encroachment on the treaty right to
hunt. There was evi dence the proposed |unbering activity would
preclude hunting in an area considerably |larger than the
particul ar cutting bl ocks during active logging for two years.
While mtigating steps were to be taken, there was al so

evi dence of the detrinmental effect of road construction on the
| ong-termuse of the area by native hunters. Comobn sense
suggests these effects mght be sufficiently neaningful,
particularly when they are felt in an area near the first
nation's reserve, to require justification by the governnent of
its action, depending on the nature of the hunting right. Had
the District Manager understood the extent of his obligation to
consult, he m ght have concluded the activities of Canfor

aut hori zed by CP212 would result in a nmeaningful dimnution of
the Treaty 8 right to hunt, just as he m ght have seen to the
mtigation of such effects or to conpensation for themas part
of his analysis of how the proposed use and the treaty right

coul d be accomvpdated to each ot her.
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[ 186] My difference with the reasoning of M. Justice Finch
flows fromny view that the chanbers judge was wong when she
found that "any interference” with the right to hunt
constituted an "infringenment"” of the treaty right requiring
justification. | cannot read either Sparrow or Badger to
support that view. As ny colleague notes at para. 124, in
Sparrow the court stated the question as "whether either the

pur pose or effect of the statutory regulation unnecessarily

infringes the aboriginal interest.”" |In Badger, at 818, in his
di scussion as to whether conservation regulations infringed the
treaty right to hunt, Cory J. indicated the inpugned provisions

m ght not be perm ssible "if they erode an inportant aspect of

the Indian hunting rights.” In & adstone, supra, Lamer C. J.C

i ndi cated that a "neani ngful dimnution” of an aboriginal right

woul d be required to constitute an infringenment. Each of these
expressions of the test for an "infringenment” inports a

judgnment as to the degree and significance of the interference.
To make that judgnent requires information fromwhich the
scope of the existing treaty or aboriginal right can be

determ ned, as well as information about the precise nature of

the interference.

[ 187] I nci dental ly, as an aside, given the significance of
particular |land to aboriginal culture and identity, | would not

preclude "preferred nmeans” from being extended to include a
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preferred tract of land. Proof may be avail able that use of a
particular tract of land is fundamental to a first nation's
collective identity, as it is to many indigenous cultures.
Wiile it may be that "preferred area” for hunting is not

rel evant, "preferred area" for religious and spiritual purposes
is likely to be. Such rights do not appear to have been

included in the treaty-maki ng one way or the other.

[ 188] If, after the requisite consultation has occurred,
the District Manager confirms the nature of his decision is one
i nvol ving conpati bl e shared uses, nodification of the Sparrow
gui delines for review of his allocation of the resources is
likely to be necessary. | find support for such nodification
in the followi ng statenment from Sparrow, at 1111 (per Di ckson
C.J.C. and La Forest J.):
W wi sh to enphasi ze the inportance of

context and a case-by-case approach to s.

35(1). Gven the generality of the text of the

constitutional provision and especially in

light of the conplexities of aboriginal

hi story, society and rights, the contours of a

justificatory standard nust be defined in the
specific factual context of each case.

[ 189] As is apparent fromthe discussion in d adstone,
supra, it will be inpossible to determ ne how the contours of
the justificatory standard should be nodified w thout an

understanding of the existing treaty and aboriginal rights and
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the precise nature of the conpeting use or uses proposed.

Lamer C.J.C enphasized the distinction between a right with an
internal limt such as the right to fish for social, cerenonial
and food purposes in Sparrow and a right with an external,

mar ket -driven limt such as the right to sell herring spawn
commercially at issue in dadstone. As he noted, the scope of

t he aboriginal right can deterni ne whether or not exclusive
exercise of that right is warranted or how the doctrine of
priority will be applied in a governnment decision on resource
allocation. 1In the circunstances of the case at hand the scope
of the Halfway nation’s hunting right is yet to be fully
determined. Thus it is inpossible to reach a conclusion as to
what justificatory standard would be applied to the issuance of

the cutting permt.

[ 190] Wher e the decision naker has deternined the proposed
uses are conpatible with the aboriginal right, the question
beconmes one of accomopbdati on as opposed to one of exclusive
exercise of either the aboriginal right in question or the
Crown’ s proposed use. In Sioui, supra, the Court held it was
up to the Crown “to prove that its occupancy of the territory
cannot be accommpdated to reasonabl e exercise of the Hurons’
rights,” if the Crown wanted to assert its occupancy of the
land in question was inconpatible with the Hurons’ religious

custons or rites. It may be that guidance can be found in this
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concept for the review of an adm nistrative decision on the

al l ocation of resources anong conpati bl e uses.

[ 191] In summary, so as to fulfill the Crown's fiduciary
and constitutional duties to Halfway, the District Manager is
required to initiate a process of adequate and neani ngf ul
consultation with Halfway to ascertain the nature and scope of
the treaty right at issue. Having done so, and havi ng

determ ned the effect of the proposed non-aborigi nal use, he
then makes a determ nation as to whether the proposed use is
conpatible with the treaty right. |If it is he nust seek to
accommodate the uses to each other. It wll be that
acconmmodation the court reviews within the contours of a

justificatory standard yet to be determ ned.

[ 192] If the District Manager determ nes the proposed use
is inconpatible with the treaty right, he will be asserting a
geographical limtation on the treaty right. |In that event, |
agree with M. Justice Finch that his decision may be reviewed

under the Sparrow anal ysis.

[ 193] It follows fromthese reasons that | too would affirm
the order of Dorgan J. setting aside the decision of the

District Forest Manager to grant CP212.
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"The Honour abl e Madam Justi ce Huddart"
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Reasons for Judgnent of the Honourabl e Madam Justice Sout hin:

[ 194] This is an appeal by the respondents below fromthis

j udgnment pronounced 24 June 1997:

THI' S COURT ORDERS t hat

* the decision of the District Manager nade
Sept enber 13, 1996, approving the application
for Cutting Permt 212 be quashed; and

* costs be awarded to the Petitioner.

[ 195] What led to this judgnment was a petition for judicial

review brought in late 1996 for an order:

[1. Reviewng and setting aside the decision of the
M nistry of Forests to allow forestry ]
activities wwthin Cutting Permt 212;

2. Declaring that the Mnistry of Forests has a
fiduciary and constitutional duty to adequately
consult with the Hal fway River First Nation and
declaring that the level of consultation to date
is insufficient;

3. Conpelling the Mnistry of Forests to consult
with the Halfway River First Nation with respect
to the full scope, nature and extent of the
i npact of proposed forestry activities on the
exercise of the Treaty and Aboriginal rights of
the Halfway River First Nation in accordance
with the reasons and directions of this
Honour abl e Court, and conpelling the Mnistry of
Forests to provide funding to the Hal fway River
First Nation to support this consultation
process;

[ There is no "4." in the anended petition.]

5. Rem tting the matter to the Respondent M nistry
of Forests to conplete the consultation process
and then reconsi der and determ ne whether to
consent to the proposed cutting activities, and
to determ ne appropriate conditions and
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requi renents to be inposed upon any such cutting
activities;

6. Prohibiting the Mnistry of Forests from maki ng
any decision with respect to forestry activity
wWithin Cutting Permt 212 until conpleting the
consul tation process ordered by this Honourabl e
Court.

7. Retaining jurisdiction over matters dealt within
this application such that any party may return
to the Court, by notion, for determ nation of
any issue relating to the consultation or the
i npl enentation of this Order.

8. Such other relief as this Honourable Court may
deem neet; and
9. Costs on a solicitor client basis.
[ 196] The central point was an assertion by the respondents

in this Court that rights preserved to themunder s. 35 of the
Constitution Act, 1982 were infringed by that act of the

Di strict Manager.

[ 197] The | earned judge bel ow had before her not only this
petition for judicial review but also an application by the
respondent bel ow, here the appellant, Canadi an Forest Products
Ltd., nore famliarly known in this Province as Canfor, for an
interlocutory injunction restraining the Chief and Hal f way
River First Nation frominterfering with the inplenmentation of

the cutting permt.
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[ 198] The petition recites that in support of it will be
read the affidavits of Chief Bernie Metecheah, Chief George
Desjarlais, Stewart Cameron, Peter Havlik, Judy Maas, and

M chael Pflueger. These affidavits and their exhibits conprise

nearly 1,000 pages in the appeal book.

[ 199] As both proceedi ngs cane on together, the |earned
judge bel ow had affidavits fromboth sides in both proceedi ngs.
Inits action, Canfor filed the affidavits of James
St ephenson, Jill Marks and J. David Menzies, totalling 330
pages of the appeal book. The Crown in this proceeding filed,
anong others, two affidavits of M. Lawson, the District
Manager, bearing date the 20th Decenber, 1996, and anmounting to
432 pages. There were sone further shorter affidavits from
both sides. Thus, the appeal book, excluding the reasons for

j udgment, judgnment and notice of appeal, is 2,376 pages.

[ 200] These proceedi ngs engaged the chanbers judge in eight

days of heari ng.

[ 201] As | shall explain, I would allow the appeal on the
sinple footing that the central issue in this case concerning
t he existence or non-existence of rights in the Hal fway R ver
First Nation under s. 35 of the Constitution Act, 1982, ought

to have been dealt with by action. For a precedent of an
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action on a treaty, see Saanichton Marina Ltd. v. O axton
(1988), 18 B.C.L.R (2d) 217, aff'd. (1989), 36 B.C.L.R (2d)
79, in which the learned trial judge, M. Justice Meredith,
nmost usefully included in his reasons for judgnent the Tsawout

| ndi an Band statenent of claim

[ 202] In revising these reasons, | have had the benefit of

the draft reasons of ny coll eagues.

[ 203] If this were not the first case on the inplications
for British Colunbia of Treaty 8 and if these inplications did
not go far beyond whether Canfor can or cannot |og these cut

bl ocks, | would agree with M. Justice Finch that, as the
parties did not object to the node of proceeding, it nust be
taken to be satisfactory. But, in nmy opinion, the courts do
have an obligation to ensure that a case the inplications of
whi ch extend beyond the parties — and the inplications of this
case nmay extend not only to all the inhabitants of the Peace
Ri ver but al so, because the Peace River country is not poor in
resources, to all the inhabitants of British Colunbia — is
fully explored on proper evidence. Furthernore, to ny m nd,
the so-called admnistrative |aw issues in this case are

not hi ng but distractions fromthe issues arising on the Treaty.

[ 204] By s. 35(1), of the Constitution Act, 1982:
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35. (1) The existing aboriginal and treaty rights of
t he abori gi nal peoples of Canada are hereby
recogni zed and affirned.

[ 205] Because Treaty No. 8 is central to this case and to
all other cases which may arise in the Peace River between
First Nations, on the one hand, and the Crown and the non-

aboriginal inhabitants on the other, | set it out in full:

TREATY No. 8

ARTI CLES OF A TREATY made and concl uded at the
several dates nentioned therein, in the year of CQur
Lord one thousand ei ght hundred and ni nety-nine,
bet ween Her nost Gracious Majesty the Queen of G eat
Britain and Ireland, by Her Conmm ssioners the
Honour abl e David Laird, of Wnnipeg, Mnitoba, Indian
Conmi ssioner for the said Province and the Northwest
Territories; Janes Andrew Joseph MKenna, of Otawa,
Ontario, Esquire, and the Honourable Janmes Ham | ton
Ross, of Regina, in the Northwest Territories, of the
one part; and the Cree, Beaver, Chipewan and ot her
| ndi ans, inhabitants of the territory within the
[imts hereinafter defined and described, by their
Chi ef s and Headnen, hereunto subscribed, of the other
part:—

WHEREAS, the Indians inhabiting the territory
herei nafter defined have, pursuant to notice given by
t he Honour abl e Superintendent General of Indian
Affairs in the year 1898, been convened to neet a
Comm ssi on representing Her Majesty's Governnent of
the Dom ni on of Canada at certain places in the said
territory in this present year 1899, to deliberate
upon certain matters of interest to Her Most G acious
Maj esty, of the one part, and the said Indians of the
ot her.

AND VWHEREAS, the said |Indians have been notified
and informed by Her Mpjesty's said Comm ssion that it
is Her desire to open for settlenment, innmigration,
trade, travel, mning, lumbering, and such other
purposes as to Her Majesty may seem neet, a tract of
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country bounded and descri bed as hereinafter
mentioned, and to obtain the consent thereto of Her

| ndi an subj ects inhabiting the said tract, and to
make a treaty, and arrange with them so that there
may be peace and good will between them and Her

Maj esty' s ot her subjects, and that Her Indian people
may know and be assured of what allowances they are
to count upon and receive fromHer Mjesty's bounty
and benevol ence.

AND WHEREAS, the Indians of the said tract, duly
convened in council at the respective points naned
her eunder, and being requested by Her Mjesty's
Comm ssioners to nanme certain Chiefs and Headnen who
shoul d be authorized on their behalf to conduct such
negoti ations and sign any treaty to be founded
t hereon, and to becone responsible to Her Majesty for
the faithful performance by their respective bands of
such obligations as shall be assunmed by them the
said I ndi ans have therefore acknow edged for that
pur pose the several Chiefs and Headnen who have
subscri bed hereto.

AND WHEREAS, the said Comnm ssioners have
proceeded to negotiate a treaty with the Cree,
Beaver, Chi pewyan and other Indians, inhabiting the
district hereinafter defined and described, and the
same has been agreed upon and concl uded by the
respecti ve bands at the dates nentioned hereunder,
the said I ndi ans DO HEREBY CEDE, RELEASE, SURRENDER
AND YI ELD UP to the Governnent of the Dom ni on of
Canada, for Her Myjesty the Queen and Her successors
for ever, all their rights, titles and privil eges
what soever, to the |l ands included within the
following limts, that is to say: —

Commenci ng at the source of the main branch of
the Red Deer River in Alberta, thence due west to the
central range of the Rocky Muntains, thence
northwesterly along the said range to the point where
it intersects the 60th parallel of north latitude,

t hence east along said parallel to the point where it
intersects Hay R ver, thence northeasterly down said
river to the south shore of Geat Slave Lake, thence
al ong the said shore northeasterly (and including
such rights to the islands in said | akes as the

| ndi ans nentioned in the treaty may possess), and

t hence easterly and northeasterly along the south
shores of Christie's Bay and McLeod's Bay to old Fort
Rel i ance near the mouth of Lockhart's River, thence
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sout heasterly in a straight line to and including

Bl ack Lake, thence southwesterly up the stream from
Cree Lake, thence including said | ake southwesterly
al ong the height of |and between the Athabasca and
Churchill Rivers to where it intersects the northern
boundary of Treaty Six, and along the said boundary
easterly, northerly and southwesterly, to the place
of commencenent.

AND ALSO the said Indian rights, titles and
privil eges whatsoever to all other |ands wherever
situated in the Northwest Territories, British
Col unbia, or in any other portion of the Dom nion of
Canada.

TO HAVE AND TO HOLD the sane to Her Majesty the
Queen and Her successors for ever.

And Her Majesty the Queen HEREBY AGREES with the
said Indians that they shall have the right to pursue
their usual vocations of hunting, trapping and fish-
ing throughout the tract surrendered as heretofore
descri bed, subject to such requlations as may from
timne to tine be made by the Governnent of the
country, acting under the authority of Her Mjesty,
and savi ng and excepting such tracts as may be
required or taken up fromtine to tinme for settle-
ment, mning, lunmbering, trading or other purposes.

And Her Majesty the Queen hereby agrees and
undertakes to | ay aside reserves for such bands as
desire reserves, the same not to exceed in all one
square mle for each famly of five for such nunber
of famlies as may elect to reside on reserves, or in
t hat proportion for larger or smaller famlies; and
for such famlies or individual Indians as nmay prefer
to live apart from band reserves, Her Myjesty
undertakes to provide land in severalty to the extent
of 160 acres to each Indian, the land to be conveyed
with a proviso as to non-alienation wthout the
consent of the Governor Ceneral in Council of Canada,
t he selection of such reserves, and |ands in
severalty, to be nade in the manner foll ow ng,
namel y, the Superintendent General of Indian Affairs
shal | depute and send a suitable person to determ ne
and set apart such reserves and | ands, after con-
sulting wth the Indians concerned as to the locality
whi ch may be found suitable and open for selection.
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Provi ded, however, that Her Majesty reserves the
right to deal with any settlers within the bounds of
any |lands reserved for any band as She may see fit;
and al so that the aforesaid reserves of |and, or any
interest therein, may be sold or otherw se disposed
of by Her Mpjesty's Governnent for the use and
benefit of the said Indians entitled thereto, with
their consent first had and obtai ned.

It is further agreed between Her Mjesty and Her
said I ndian subjects that such portions of the
reserves and | ands above indicated as may at any tine
be required for public works, buildings, railways, or
roads of whatsoever nature may be appropriated for
t hat purpose by Her Majesty's Government of the
Dom ni on of Canada, due conpensation being nmade to
the Indians for the value of any inprovenents
t hereon, and an equivalent in |and, noney or other
consideration for the area of the reserve so
appropri at ed.

And with a view to show the satisfaction of Her
Maj esty with the behavi our and good conduct of Her
I ndi ans, and in extinguishment of all their past
cl ai ms, She hereby, through Her Conm ssioners, agrees
to make each Chief a present of thirty-two dollars in
cash, to each Headman twenty-two dollars, and to
every other |Indian of whatever age, of the famlies
represented at the tinme and place of paynent, twelve
dol | ars.

Her Maj esty al so agrees that next year, and
annual |y afterwards for ever, She will cause to be
paid to the said Indians in cash, at suitable places
and dates, of which the said Indians shall be duly
notified, to each Chief twenty-five dollars, each
Headman, not to exceed four to a |large Band and two
to a small Band, fifteen dollars, and to every other
| ndi an, of whatever age, five dollars, the sane,
unl ess there be sone exceptional reason, to be paid
only to heads of famlies for those bel ongi ng
t her et o.

FURTHER, Her Majesty agrees that each Chief,
after signing the treaty, shall receive a silver
nedal and a suitable flag, and next year, and every
third year thereafter, each Chief and Headman shal
receive a suitable suit of clothing.
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FURTHER, Her Majesty agrees to pay the salaries
of such teachers to instruct the children of said
I ndi ans as to Her Majesty's Governnment of Canada may
seem advi sabl e.

FURTHER, Her Majesty agrees to supply each Chief
of a Band that selects a reserve, for the use of that
Band, ten axes, five hand-saws, five augers, one
grindstone, and the necessary files and whet stones.

FURTHER, Her Maj esty agrees that each Band that
elects to take a reserve and cultivate the soil,
shal |, as soon as convenient after such reserve is
set aside and settled upon, and the Band has
signified its choice and is prepared to break up the
soil, receive two hoes, one spade, one scythe and two
hay forks for every famly so settled, and for every
three famlies one plough and one harrow, and to the
Chief, for the use of his Band, two horses or a yoke
of oxen, and for each Band potatoes, barley, oats and
wheat (if such seed be suited to the locality of the
reserve), to plant the |and actually broken up, and
provi sions for one nonth in the spring for several
years while planting such seeds; and to every famly
one cow, and every Chief one bull, and one now ng-
machi ne and one reaper for the use of his Band when
it is ready for them for such famlies as prefer to
rai se stock instead of cultivating the soil, every
famly of five persons, two cows, and every Chief two
bull's and two nowi ng- machi nes when ready for their
use, and a like proportion for smaller or |arger
famlies. The aforesaid articles, machines and
cattle to be given one for all for the encouragenent
of agriculture and stock raising; and for such Bands
as prefer to continue hunting and fishing, as nuch
ammuni tion and twne for making nets annually as w |l
amount in value to one dollar per head of the
famlies so engaged in hunting and fi shing.

And t he undersigned Cree, Beaver, Chipewan and
ot her Indian Chiefs and Headnmen, on their own behal f
and on behalf of all the Indians whomthey represent,
DO HEREBY SCLEMNLY PROM SE and engage to strictly
observe this Treaty, and also to conduct a