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February 6, 2019

British Columbia Utilities Commission
Suite 410, 900 Howe Street
Vancouver, BC
V6Z 2N3
Attention: Mr. Patrick Wruck, Commission Secretary and Manager, Regulatory Support

Dear Mr. Wruck:
Re:

FortisBC Energy Inc. (FEI)
Application for Approval of an Operating Agreement between the Corporation
of the City of Kamloops (Kamloops or the City) and FEI (the Application)

FEI and Kamloops have entered into a new Operating Agreement dated January 17, 2019
(the FEI-Kamloops Operating Agreement), for which FEI is requesting approval from the
British Columbia Utilities Commission (BCUC), on an interim and permanent basis, pursuant
to section 23(1)(g) and section 89 of the Utilities Commission Act (UCA). A copy of the
executed FEI-Kamloops Operating Agreement is provided in Appendix A.
There is some urgency to the request for an interim order, as the existing Franchise
Agreement expires on February 14, 2019.
Kamloops is an Interior Municipality with an Expiring Franchise Agreement
FEI (through predecessor companies Inland Natural Gas Co. Ltd. and BC Gas Utility Ltd.)
and the City entered into a Franchise Agreement (approved by BCUC Order C-14-80), which
expired on February 14, 1998. Subsequently, FEI and the City entered into a Franchise
Agreement dated February 25, 1998, which was approved by BCUC Order C-7-98. The term
of this agreement expires on February 14, 2019. A copy of the expiring Franchise
Agreement is attached as Appendix B.
FEI commenced discussions with the City of Kamloops regarding a new operating
agreement in December 2018, using the approved terms of the Village of Keremeos
Operating Agreement1 (the Keremeos Terms) as the starting point in accordance with BCUC
Order C-7-14. FEI adopted this approach for the same reasons as outlined in FEI’s
1

Order C-8-14, dated July 24, 2014, approved the Village of Keremeos terms to be the basis for comparison in
future operating agreement applications.
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response to BCUC IR 1.1.1 of the FEI Application for Approval of an Operating Agreement
between the City of Kelowna and FEI (the FEI-City of Kelowna Operating Agreement
Application). A copy of that response is attached as Appendix C.
Negotiations completed only recently, culminating in the execution of an operating
agreement that can be used on an interim basis pending the BCUC’s final approval. As
discussed below, the parties are contemplating that the final agreement may differ.
FEI and Kamloops Have Agreed to Adopt the Terms Ultimately Approved for Kelowna
The proposed FEI-Kamloops Operating Agreement is consistent with the Keremeos Terms.
The only changes in the FEI-Kamloops Operating Agreement as compared to the Keremeos
Terms are to make four very minor corrections: three of which are to make typographical
corrections to reflect the original intent or make dates more current, and a final one to update
the reference to other applicable legislation. The following details these four changes:
1. Section 6.2, third line, capitalization of utilities:
o

“...the Municipality’s utilities...” now reads “...the Municipality’s Utilities...”

2. Section 6.4.1, last line of the second paragraph, replacing “or” with “of”:
o

“...non-use and want or repair.” now reads “...non-use and want of repair.”

3. Section 11.2, last two lines of the paragraph, to update the years in the example to
be more current:
o

“...on March 1, 2014 will be the amount received during the 2013 calendar
year.” now reads “...on March 1, 2018 will be the amount received during the
2017 calendar year...”

4. Section 13.1.3, line 4, update to current legislation
o

“...Gas Safety Act,...” with “...Safety Standards Act,...”

The City and FEI were cognizant of the FEI-City of Kelowna Operating Agreement
Application. Kamloops requested that their form of operating agreement be the same as that
which the BCUC determines on a permanent basis for Kelowna. A copy of an email dated
February 5, 2019 from the City confirming this request is attached as Appendix D. FEI
agreed to that request, given the high degree of similarity between Kamloops and Kelowna.
Notably, they are the two largest interior municipalities with pre-existing agreements that
contemplate an operating fee. Both municipalities were prepared to accept the general “puts
and takes” inherent in the Keremeos Terms. We regard the protocols and processes in the
Keremeos Terms as workable in the case of both municipalities.
Order Sought
Given the existing Franchise Agreement expires on February 14, 2019, FEI requests
approval from the BCUC, pursuant to section 23(1)(g) and section 89 of the UCA, of the
executed FEI-City of Kamloops Operating Agreement on an interim basis effective February
15, 2019 until a final determination is made. This is, in essence, the same interim order that
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was granted by the BCUC in Order G-206-18 in the Kelowna Operating Agreement
Application proceeding.
FEI respectfully requests that the BCUC direct the final form of the FEI-City of Kamloops
Operating Agreement after it has decided the Kelowna Operating Agreement Application.
Consistent with the intent of the parties, the BCUC’s final order in this Application would
specify that the FEI-City of Kamloops Operating Agreement shall be the same as the
agreement that the BCUC ultimately approves for the City of Kelowna.
A draft Interim Order is included in Appendix E.
If further information is required, please contact Ilva Bevacqua, Manager of Regulatory
Compliance and Administration at (604) 592-7664.
Sincerely,
FORTISBC ENERGY INC.

Original signed:
Doug Slater
Attachments
cc (email only):

City of Kamloops

Appendix A
FEI – CITY OF KAMLOOPS OPERATING AGREEMENT
DATED JAN 17, 2019

Appendix B
FEI – CITY OF KAMLOOPS OPERATING AGREEMENT
DATED FEB 25, 1998

Appendix C
FEI RESPONSE TO BCUC IR 1.1.1 OF THE FEI-CITY OF
KELOWNA OPERATING AGREEMENT APPLICATION

FortisBC Energy Inc. (FEI or the Company)

1

1.0

Submission Date:

Application for Approval of an Operating Agreement between the City of Kelowna
(Kelowna) and FEI (the Application)

January 10, 2019

Response to British Columbia Utilities Commission (BCUC) Information Request (IR)
No. 1
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Reference:

OPERATING AGREEMENT

2
3
4

Exhibit B-1, Cover Letter, p. 1; FortisBC Energy Inc. and City of
Surrey Applications for Approval of Terms for an Operating
Agreement (FEI-Surrey Operating Agreement),

5
6

FEI Final Argument, p. 17; Exhibit B1-5, CEC Information Request
(IR) 1.6.2

7

Standard form operating agreement

8
9
10
11

FortisBC Energy Inc. (FEI) states in their current application that the terms of the new
FEI-City of Kelowna Operating Agreement negotiated by FEI and the City of Kelowna
are consistent with the Keremeos Terms, which Order C-8-141 ruled could be used as
the basis for comparison in future operating agreement applications.

12
13
14
15

On page 17 of FEI’s final argument in the FEI-Surrey Operating Agreement proceeding,
FEI stated that the Keremeos Agreement was not appropriate for the Surrey context,
given that the “…municipalities subject to those terms are less urbanized than Surrey,
with limited natural gas facilities, and smaller populations.”

16
17

The following table has been compiled by British Columbia Utilities Commission (BCUC)
staff to compare the municipalities of Surrey, Kelowna and Keremeos:

18
19
20
21
22

Municipality

Population
(2016)2

Gas premises
count (2016)3

Gas consumption
(2016)4

Distribution mains
(km)5

Surrey

517,887

114,009

13,681,766

2143

Kelowna

127,380

40,809

4,343,137

820.9

Keremeos

1,502

983

72,844

17.7

1.1

1

2

3
4
5

Please discuss what FEI considers to be the limits of applicability of the
Keremeos Agreements, in terms of: urbanisation, gas facilities, population or
other characteristics.

FortisBC Energy Inc. Application for Approval of an Operating Agreement with the Village of
Keremeos, Order C-8-14 dated July 24, 2014.
FortisBC Energy Inc. and City of Surrey Applications for Approval of Terms for an Operating
Agreement (FEI-Surrey Operating Agreement), Exhibit B1-6, BCUC IR 1.4.2.
Ibid., Exhibit B1-5, CEC IR 1.6.2.
Ibid.
FEI-Surrey Operating Agreement, Exhibit B1-9, City of Surrey IR 1.1.

FortisBC Energy Inc. (FEI or the Company)

Submission Date:

Application for Approval of an Operating Agreement between the City of Kelowna
(Kelowna) and FEI (the Application)

January 10, 2019

Response to British Columbia Utilities Commission (BCUC) Information Request (IR)
No. 1

Page 2

1

Response:

2
3
4

In the response below, we have endeavoured to provide some background, explain why FEI
proposed to apply the Keremeos terms in the case of Kelowna, and provide some commentary
on how the Keremeos agreement could be applied going forward.

5

Background

6
7
8
9
10
11

FEI (through its predecessor companies Inland Natural Gas Co. Ltd. and BC Gas Utility Ltd.)
and the City of Kelowna entered into a Franchise Agreement, the term of which expired on
October 31, 2018.
The Franchise Agreement had been extended six times with the last
extension in November 2001. FEI and the City negotiated a new operating agreement dated
September 27, 2018, which is consistent with the approved terms of the Village of Keremeos
Operating Agreement (Keremeos Agreement).

12
13
14
15
16

With the grant of a deemed CPCN under the UCA in the early 1980s, franchise agreements
became unnecessary. Operating agreements, which do not grant exclusive rights to FEI (or its
predecessor), have been used to replace Franchise Agreements with municipalities as they
expire. The 3 percent fee (characterized as an operating fee in these agreements) was just
carried over when negotiating the new operating agreements with municipalities.

17
18
19
20
21
22
23
24
25
26
27
28
29
30

The Keremeos Agreement originates from a public review process conducted by the BCUC in
2006, when FEI (then Terasen Gas) applied for approval of terms of a new form of operating
agreement with 10 Interior municipalities6. The terms of the new form of operating agreement
were negotiated with the 10 Interior municipalities with Franchise Agreements which expired on
December 31, 2005, through the Union of British Columbia Municipalities (UBCM). This review
process involved submissions from municipalities on the operating fee and various alternative
methods of calculating it. Various municipalities, including the City of Kelowna, filed comments
in that regulatory review process. During that proceeding, there does not appear to have been
evidence considering the applicability of urbanization, gas facilities, population or other
characteristics in the calculation of the operating fee. The operating fee provision was
considered as part of an overall package negotiated by the parties.7 After conducting its review
process, the BCUC approved the 10 new Interior operating agreements that included an
operating fee calculated based on three percent operating of gross revenues (Orders C-7-06
through C-16-06).

31
32
33

The operating agreement terms approved by Orders C-7-06 through C-16-06 then formed the
basis of the Interior Standard form Operating Agreement terms, later amended by Order G-11312, and further by Order C-8-14. Order C-8-14 then directed that the Keremeos terms were to
6

7

The 10 municipalities were the Town of Oliver, District of 100 Mile House, City of Cranbrook, Town of
Creston, City of Fernie, City of Grand Forks, District of Hudson's Hope, City of Kimberley, Town of
Osoyoos, and City of Rossland.
Order C-7-06, recital K: “Among other things, Terasen Gas and the Municipalities stated that the
agreements are “package deals” with considerable amount of compromise involved, including the fees
agreed to within the package, and outlined their significant concerns to the added complexity, costs,
communication and need to renegotiate if a fee margin were imposed.”
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1
2
3
4
5
6

be used as the basis for comparison for future operating agreement applications. Since the
issuance of Order C-8-14, no further guidance has been provided by the BCUC to use terms
other than the Keremeos terms to commence discussions with municipalities for new terms to
operating agreements. As such, in the absence of BCUC directions otherwise, the Keremeos
terms were used to commence discussions with both Surrey and Kelowna. Kelowna accepted
those Keremeos terms, but Surrey did not.

7
8
9
10

Although the BCUC had approved the Keremeos terms, the BCUC has also determined in past
proceedings that it would review the circumstances in each municipality and determine the
appropriate terms and conditions on an individual basis.8 FEI articulated in the Surrey
proceeding, and remains of the view, that this case by case approach is appropriate.

11

Relevant Considerations

12
13
14
15
16
17

In FEI’s view, urbanization, gas facilities, operating environment, and population are all relevant
considerations as to whether the Keremeos terms should be applied without modification. Other
relevant considerations include the historical context (predecessor utility arrangements), existing
operating agreement terms, and other trade-offs or demands made by the municipalities. The
overall objective is to achieve a commercial arrangement that is fair to both FEI’s customers and
the municipality in question (a win-win).

18
19
20

As set out above, in the absence of BCUC direction otherwise, the Keremeos terms were used
to commence discussions with both Surrey and Kelowna. Kelowna accepted those Keremeos
terms, but Surrey did not.

21

Basis for Accepting Keremeos Terms for Kelowna, Notwithstanding Surrey Proceeding

22
23
24
25
26
27
28
29
30
31

The combination of the above considerations had caused FEI to propose for Surrey an
operating fee that was based on 0.7 percent of delivery margin (a fee of approximately $600
thousand based on recent 2016 experience). For instance, Surrey had never previously
received an operating fee, had never granted an exclusive franchise to FEI’s predecessor, and
was also demanding very costly concessions from FEI in terms of the allocation of relocation
costs that differed from the allocation in the Keremeos agreement. At the same time, the
Keremeos approach of using 3 percent of gross revenues to calculate an operating fee would
have yielded an annual operating fee of approximately $3 million because of the higher volumes
associated with Surrey’s urban setting. FEI believes that its proposed terms in Surrey are
appropriate in those circumstances.

32
33
34
35
36
37

The Keremeos terms contain an operating fee based on 3 percent of gross revenues. This fee
originated long ago in franchise agreements signed between Inland Natural Gas Co. Ltd. and a
number of interior municipalities. The inclusion of a franchise fee in those agreements was
stated to be in consideration for, among other things, exclusivity. The origins of the amount of
the fee is unknown. In 1977, the Energy Commission (predecessor to the BCUC) held an
inquiry into franchise fees. The Energy Commission found that franchise fees were not in the
8

Order L-4-02, dated February 4, 2002, and reiterated in Order C-7-03, dated September 2, 2003,
Appendix A, page 3.
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7

public interest. It issued an order cancelling all franchise fees in the province. (That aspect of
the order was overturned on appeal for reasons relating to procedural fairness, and there does
not appear to have been any further process. The new statute in 1980 included a deemed
CPCN and a provision that nullified franchise agreements in existence.) The Energy
Commission made a number of observations that underscore the murky origins of, and
questionable rationale for, the practice of calculating a franchise fee based on 3 percent of
gross revenues:

8
9
10
11
12
13
14
15
16
17
18

The reason for the level of the fee is even more obscure than the origin of the
franchise agreement. Apart from the prevalence of a "most favoured nations
clause" in the existing franchise agreements, there appears to be no clear reason
that the fee has been set at 3% of the gross revenue in virtually all of the cases
where it applies. There does not appear to have been any quantification of costs
to be reimbursed or of values recognized in the determination of the fees. There
was no evidence in the inquiry which would support their existing level.
Historically, the utilities have been able to include as a part of their utility cost-ofservice the full amount of the franchise fees paid to the municipalities. There has,
therefore, been little motivation, other than concern for the competitive price
advantage of gas, for the utilities to limit the amount of the fee.

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

Certain of the industrial consumers evinced a concern, shared by the
Commission, that the application of a fixed percentage fee to the gross revenue
of the utility constitutes an unreasonable basis for the franchise payment. As has
been indicated, no evidence was available as to the reason the 3% was originally
set. Even assuming there was some logical basis for it in the first instance and
there was some significant relationship between the cost and prospective
revenue at that time, the same relationship between costs of service and revenue
does not now exist. The municipalities were unable to provide any evidence of
actual costs which would be covered by the fee. There are, no doubt, some costs
to the municipalities associated with the operation and maintenance of a gas
distribution system. It should be noted, however, that direct costs arising out of
the laying of mains, extensions or connection services are borne by the utility on
a project-by-project basis. Municipal costs associated with utility operations relate
to unforeseen direct costs and indirect administrative costs. However, the cost of
gas bears no necessary relationship to either the additional costs imposed on a
municipality by virtue of the use of its facilities by the utility or to the value of the
franchise itself. The rather arbitrary nature of the fee is only exacerbated by the
introduction of additional external arbitrary costs, such as the cost of gas. It is
well known that the cost of gas has increased very substantially over the past
three years beyond the control of the utility or the municipality; the imposition of
the 3% on this increased cost of gas has contributed substantially to the revenue
flowing to the municipalities from the franchise fee. Certain municipalities have
enjoyed substantial increases in revenue resulting from annexation of outlying
areas in which the heavy concentration of industry results in increased franchise
fees disproportionate to any costs involved. [Emphasis added.]
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During discussions with Kelowna, FEI was cognizant of the protracted negotiations with Surrey
and what it had proposed for Surrey with respect to an operating fee. Ideally, FEI would have
been able to wait for any guidance provided by the BCUC in the Surrey decision, but that
proceeding has been going on for almost two years and the Franchise Agreement with Kelowna
had already been extended six times (the last time in November 2001).

6
7
8
9
10

Kelowna, while significantly smaller than Surrey, is still a large suburban municipality (as the
statistics cited in the preamble demonstrate). This consideration, on its own, would tend to
weigh in favour of a fee calculated for Kelowna on a basis different from that provided in the
Keremeos terms. However, FEI believes an operating fee for Kelowna based on the Keremeos
terms is appropriate for the following reasons which are elaborated on below:

11
12

1. Kelowna’s expired agreement also contained the same operating fee calculated in the
same manner as the Keremeos terms, so maintains the status quo; and

13
14

2. Kelowna, unlike Surrey, did not require substantive revisions to any of the Keremeos
terms.

15

FEI provides the following further background and context for these two reasons.

16

1. Status Quo for Kelowna:

17
18
19
20
21
22

Kelowna is located in the Interior region, which was previously served by Inland Natural Gas Co.
Ltd. All of the municipalities in that region that have an agreement, have an operating fee
calculated based on 3 percent of gross revenues. The proposed agreement maintains the
status quo for Kelowna because the expired agreement contains the same operating fee
provision calculated on the same basis. As such, the operating fee does not represent a new
fee for FEI’s customers. Reducing the fee will lead to a reduction in revenue for Kelowna.

23
24

Surrey has operated without receiving an operating fee for decades. Operating fees are
currently not, and have never been, collected on behalf of any Lower Mainland municipality9.

25

2. Kelowna Accepted the Keremeos Terms without Revision:

26
27

In the case of discussions with Kelowna, Kelowna accepted the standard Keremeos terms
without requiring substantive revisions.

28
29
30
31
32
33
34

In the case of Surrey, discussions commenced with the Keremeos terms, which Surrey was
unwilling to accept. There was a lengthy, and sometimes contentious, negotiation process.
Negotiation on the terms of a new operating agreement with Surrey presented FEI with the first
opportunity to “seek a method in future agreements to convert the fee to a charge on Utility
Margin, so as to stabilize the costs to utility customers” as directed by the BCUC in Order C-70310.

9
10

FEI-Surrey Operating Agreement, Exhibit B-1, Application, Section 3.3.1.
Order C-7-03, dated September 2, 2003, Appendix A, page 5.
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Additionally, on the agreed-to terms between FEI and Surrey, there are certain terms that are
more favorable to Surrey as compared to other municipalities.11 Surrey also wanted FEI to pay
most relocation costs, which is different from the Keremeos agreement. In the end, FEI was
seeking to ensure that FEI customers receive a fair agreement overall and the proposed
operating fee in that proceeding was part of that fair package.

6

General Comments Regarding Limits of Keremeos Agreement

7
8

Although it is not possible to articulate a bright line as to where the Keremeos agreement can be
used, we offer these general comments.

9
10
11
12

The overall objective is to achieve a commercial arrangement that is fair to both FEI’s
customers and the municipality in question (a win-win). It is necessary to look at the overall
package, including the operating fee and other rights and concessions made, and how they will
play out in the specific municipality. This precludes a one size fits all approach.

13
14

Broadly speaking, however, FEI sees municipalities falling into three groups once we have the
guidance of the BCUC on the Surrey agreement:
Smaller municipalities

The Keremeos agreement would generally be a sound basis
for proceeding12, varied for specific circumstances

Larger municipalities on Vancouver
Island or Interior

The starting point would be the Keremeos agreement, varied
for specific circumstances; but, the operating fee might have
to be reduced for proportionality

Lower Mainland municipalities with
legacy operating agreements with no fee

The starting point would be what the BCUC determines for
Surrey, varied for specific circumstances

15
16
17
18
19
20
21
22
23
24
25

The Keremeos agreement works for small municipalities, in part because the absolute dollar
value of an operating fee is small regardless of how it is calculated, there is less activity in the
municipality, and the municipality is agreeing to pay for relocations. There is a point at which
negotiating a different operating fee is an exercise in diminishing returns. However, as
municipalities get larger and more densely urbanized, the 3 percent formula is more prone to
yielding a fee that is out of proportion to benefits that FEI/FEI customers are getting back under
the agreement. This is most acute in the Lower Mainland, but the risk exists in other large
municipalities as well.13 In those circumstances, it becomes more important to consider whether
the overall gives and takes reflected in the Keremeos agreement would continue to deliver
benefits to customers.

11
12

13

FEI-Surrey Operating Agreement, Exhibit B1-4, BCOAPO IR 1.1.1 and Exhibit B1-6, BCUC IR 1.4.5.
Regardless, FEI believes that the operating fee should be expressed as a percentage of delivery
margin, rather than gross revenues.
The amount in dollars yielded by the Kelowna three percent operating fee based on 2016 gross
revenue was just over $1 million. While still a large amount, Kelowna’s operating fee is substantially
smaller than one based on three percent of gross revenue for Surrey, which would be more than three
times Kelowna’s.
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There is currently a practical impediment to FEI negotiating a different operating fee for larger
Interior or Vancouver Island municipalities, even if FEI considers that a lower operating fee
might be warranted. The practical reality is that 3 percent of gross margin is going to be the
starting point for negotiations because (a) the BCUC’s approval of the Interior agreement
(Keremeos terms), and (b) the fact that operating agreements for municipalities in the Interior
and Vancouver Island already have an operating fee calculated on that basis. Negotiating a
change is difficult in light of these facts. In that context, FEI regards 3 percent of gross
revenues as the upper limit unless other concessions are made that are not in the Keremeos
agreement. Conversely, the municipalities see 3 percent as the minimum unless they obtain
other concessions from FEI. Breaking this practical deadlock would require the BCUC to
express a view about the principles to be applied when negotiating with those municipalities that
currently receive a fee, and to express the view that operating fees can or should be lower.

13
14
15
16
17

These practical impediments do not arise in the Lower Mainland, because the municipalities are
starting from a different point: they have never had an operating fee. In such cases, it makes
sense to use the principled approach outlined by FEI in the Surrey application. FEI has resisted
the argument made by Surrey that, in effect, they should get a 3 percent fee based on gross
revenues because other municipalities do.

18
19
20

FEI looks forward to receiving the guidance of the BCUC’s decision on the Surrey operating
agreement on the principles to be applied in calculating a fee and on other contentious issues,
which it will use to inform future operating agreement negotiations.

21
22
23
24
25
26

1.2

Please discuss if, and how, the BCUC should review each operating agreement
based on such limits of applicability.

27

Response:

28
29
30
31
32

Consistent with BCUC Order L-4-02, dated February 4, 2002, the BCUC stated that it would
review the circumstances in each municipality and determine the appropriate terms and
conditions on an individual basis.14 FEI believes the BCUC should continue to review each
operating agreement application on its own merits in the context of all relevant considerations
as noted in the response to BCUC IR 1.1.1.

33

14

Reiterated in Order C-7-03, Appendix A, page 3.

Appendix D
CITY OF KAMLOOPS EMAIL CONFIRMATION FEB 5, 2019

From:
Sent:
To:
Subject:
Attachments:

Denise McCabe <DMcCabe@fultonco.com>
Tuesday, February 05, 2019 5:10 PM
Taylor, Alison
[External Email] - FortisBC - City of Kamloops Operating Agreement
Appendix E - Draft Order Draft Feb 5.pdf; FEI-City of Kamloops Operating
Agreement_CL Draft Feb 5.pdf

Importance:

High

** THIS IS AN EXTERNAL EMAIL ** Use caution before opening links / attachments.
Dear Alison,
Further to your email, I have received instructions from the City to confirm that:
(a) the City supports the Application, including FEI’s request for interim approval of the executed Operating
Agreement; and
(b) the City’s position is that the final approved form of operating agreement for Kamloops should be the same
as that approved by the BCUC on a final basis for Kelowna.
The City agrees with FEI’s understanding of the agreement between the City and FEI as indicated in your
below email, and the attached Application is consistent with this Agreement.

Denise McCabe
Senior Advisory Counsel | Fulton & Company LLP
KAMLOOPS | 300-350 Lansdowne Street
VANCOUVER | 960-1055 W. Georgia Street
direct: 250.851.2364 main: 250.372.5542
e: dmccabe@fultonco.com
Please visit our website at www.fultonco.com.

This communication may be privileged and/or confidential, and the sender does not waive
any related rights and obligations. Any distribution, use or copying of this communication
or the information it contains by other than an intended recipient is unauthorized. If you
received this communication in error, please advise me immediately.

From: Taylor, Alison <Alison.Taylor@fortisbcholdings.com>
Sent: Tuesday, February 5, 2019 2:04 PM
To: Denise McCabe <DMcCabe@fultonco.com>
Subject: FortisBC ‐ City of Kamloops Operating Agreement
Dear Denise,
Further to our telephone discussion, I am attaching FortisBC’s Application for Approval of the FEI ‐ City of Kamloops
Operating Agreement (the “Application”).
1

Given that the existing Franchise Agreement expires on February 14, 2019 and the proceeding in the FEI‐ City of Kelowna
Operating Agreement Application is ongoing, the Application seeks BCUC approval of the executed FEI‐City of Kamloops
Operating Agreement on an interim basis effective February 15, 2019, and a final order specifying that the FEI‐City of
Kamloops Operating Agreement shall be the same as the operating agreement the BUCU ultimately approves for the
City of Kelowna.
We believe it would be useful for the BCUC to have confirmation that the City of Kamloops agrees with approach taken
in the Application. In particular, it would be helpful to have confirmation from the City that:
(a) the City supports the Application, including FEI’s request for interim approval of the executed Operating Agreement;
and
(b) the City’s position is that the final approved form of operating agreement for Kamloops should be the same as that
approved by the BCUC on a final basis for Kelowna.
Please reply via return email that the City agrees with FEI’s understanding of the agreement between the City and FEI,
and that the attached Application is consistent with this agreement. FEI intends to include this email and your response
on behalf of the City as Appendix D to the Application.
Thank you
Alison
Alison Taylor
Senior Counsel
Acting for the FortisBC Group of Companies
3700 2nd Avenue
Burnaby, BC
V5C 6S4
Tel (604) 293 8615 Cell (604) 219-8634
Fax (604) 293 8679
email: alison.taylor@fortisbcholdings.com
This email is confidential and may be legally privileged.

This email was sent to you by FortisBC*. The contact information to reach an authorized representative of FortisBC is 16705 Fraser Highway, Surrey, British
Columbia, V4N 0E8, Attention: Communications Department. You can unsubscribe from receiving further emails from FortisBC or email us at
unsubscribe@fortisbc.com.
*”FortisBC” refers to the FortisBC group of companies which includes FortisBC Holdings. Inc., FortisBC Energy Inc., FortisBC Inc., FortisBC Alternative Energy
Services Inc. and Fortis Generation Inc.
This e-mail is the property of FortisBC and may contain confidential material for the sole use of the intended recipient(s). Any review, use, distribution or disclosure
by others is strictly prohibited. FortisBC does not accept liability for any errors or omissions which arise as a result of e-mail transmission. If you are not the
intended recipient, please contact the sender immediately and delete all copies of the message including removal from your hard drive. Thank you.
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ORDER NUMBER
G-xx-xx
IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473
and
FortisBC Energy Inc.
Application for Approval of an Operating Agreement between the
Corporation of the City of Kamloops and FortisBC Energy Inc.
BEFORE:
[Panel Chair]
Commissioner
Commissioner
on Date
ORDER
WHEREAS:
A. On February XX, 2019, FortisBC Energy Inc. (FEI) applied to the British Columbia Utilities Commission (BCUC)
for approval of an Operating Agreement dated January 17, 2019, entered into between the Corporation of
the City of Kamloops (Kamloops) and FEI (the FEI-Kamloops Operating Agreement or Application);
B. FEI states that the terms of the FEI-Kamloops Operating Agreement reflect, in all but four minor respects to
correct typographical errors and a reference to current legislation, the Keremeos Operating Agreement
Terms approved by the BCUC in Order C-7-14 and used as a basis for comparison of subsequent agreements;
C. Despite the terms of the executed FEI-Kamloops Operating Agreement, FEI and Kamloops have also agreed
to request that the BCUC direct the final form of the FEI-Kamloops Operating Agreement be the same as the
final form determined by the BCUC in the City of Kelowna (Kelowna) Operating Agreement proceeding
currently before the BCUC;
D. FEI requests approval of the FEI-City of Kamloops Operating Agreement on an interim basis until a final
determination is made by the BCUC in the City of Kelowna Operating Agreement Application.
The BCUC has reviewed the Application and considers that approval on an interim basis is warranted.
NOW THEREFORE pursuant to section 23(1)(g) and section 89 of the Utilities Commission Act, the British
Columbia Utilities Commission orders as follows:
1. The Operating Agreement dated January 17, 2019, between FortisBC Energy Inc. and the Corporation of the
City of Kamloops is approved as filed on an interim basis.
File XXXXX | file subject
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2. Permanent approval of the final form for the FEI-Kamloops Operating Agreement will follow after a BCUC
determination in the FEI-Kelowna Operating Agreement proceeding.
DATED at the City of Vancouver, in the Province of British Columbia, this (XX) day of (Month Year).
BY ORDER

(X. X. last name)
Commissioner

File XXXXX | file subject
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Doug Slater
Director, Regulatory Affairs
Gas Regulatory Affairs Correspondence
Email: gas.regulatory.affairs@fortisbc.com
Electric Regulatory Affairs Correspondence
Email: electricity.regulatory.affairs@fortisbc.com

FortisBC
16705 Fraser Highway
Surrey, B.C. V4N 0E8
Tel: (778) 578-3874
Cell: (778) 214-3842
Fax: (604) 576-7074
Email: doug.slater@fortisbc.com
www.fortisbc.com

February XX, 2019

British Columbia Utilities Commission
Suite 410, 900 Howe Street
Vancouver, BC
V6Z 2N3
Attention: Mr. Patrick Wruck, Commission Secretary and Manager, Regulatory Support

Dear Mr. Wruck:
Re:

FortisBC Energy Inc. (FEI)
Application for Approval of an Operating Agreement between the Corporation
of the City of Kamloops (Kamloops or the City) and FEI (the Application)

FEI and Kamloops have entered into a new Operating Agreement dated January 17, 2019
(the FEI-Kamloops Operating Agreement), for which FEI is requesting approval from the
British Columbia Utilities Commission (BCUC), on an interim and permanent basis, pursuant
to section 23(1)(g) and section 89 of the Utilities Commission Act (UCA). A copy of the
executed FEI-Kamloops Operating Agreement is provided in Appendix A.
There is some urgency to the request for an interim order, as the existing Franchise
Agreement expires on February 14, 2019.
Kamloops is an Interior Municipality with an Expiring Franchise Agreement
FEI (through predecessor companies Inland Natural Gas Co. Ltd. and BC Gas Utility Ltd.)
and the City entered into a Franchise Agreement (approved by BCUC Order C-14-80), which
expired on February 14, 1998. Subsequently, FEI and the City entered into a Franchise
Agreement dated February 25, 1998, which was approved by BCUC Order C-7-98. The term
of this agreement expires on February 14, 2019. A copy of the expiring Franchise
Agreement is attached as Appendix B.
FEI commenced discussions with the City of Kamloops regarding a new operating
agreement in December 2018, using the approved terms of the Village of Keremeos
Operating Agreement1 (the Keremeos Terms) as the starting point in accordance with BCUC
Order C-7-14. FEI adopted this approach for the same reasons as outlined in FEI’s
1

Order C-8-14, dated July 24, 2014, approved the Village of Keremeos terms to be the basis for comparison in
future operating agreement applications.
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response to BCUC IR 1.1.1 of the FEI Application for Approval of an Operating Agreement
between the City of Kelowna and FEI (the FEI-City of Kelowna Operating Agreement
Application). A copy of that response is attached as Appendix C.
Negotiations completed only recently, culminating in the execution of an operating
agreement that can be used on an interim basis pending the BCUC’s final approval. As
discussed below, the parties are contemplating that the final agreement may differ.
FEI and Kamloops Have Agreed to Adopt the Terms Ultimately Approved for Kelowna
The proposed FEI-Kamloops Operating Agreement is consistent with the Keremeos Terms.
The only changes in the FEI-Kamloops Operating Agreement as compared to the Keremeos
Terms are to make four very minor corrections: three of which are to make typographical
corrections to reflect the original intent or make dates more current, and a final one to update
the reference to other applicable legislation. The following details these four changes:
1. Section 6.2, third line, capitalization of utilities:
o “...the Municipality’s utilities...” now reads “...the Municipality’s Utilities...”
2. Section 6.4.1, last line of the second paragraph, replacing “or” with “of”:
o “...non-use and want or repair.” now reads “...non-use and want of repair.”
3. Section 11.2, last two lines of the paragraph, to update the years in the example to
be more current:
o “...on March 1, 2014 will be the amount received during the 2013 calendar
year.” now reads “...on March 1, 2018 will be the amount received during the
2017 calendar year...”
4. Section 13.1.3, line 4, update to current legislation
o “...Gas Safety Act,...” with “...Safety Standards Act,...”
The City and FEI were cognizant of the FEI-City of Kelowna Operating Agreement
Application. Kamloops requested that their form of operating agreement be the same as that
which the BCUC determines on a permanent basis for Kelowna. A copy of an email dated
[INSERT DATE] from the City confirming this request is attached as Appendix D. FEI agreed
to that request, given the high degree of similarity between Kamloops and Kelowna. Notably,
they are the two largest interior municipalities with pre-existing agreements that contemplate
an operating fee. Both municipalities were prepared to accept the general “puts and takes”
inherent in the Keremeos Terms. We regard the protocols and processes in the Keremeos
Terms as workable in the case of both municipalities.
Order Sought
Given the existing Franchise Agreement expires on February 14, 2019, FEI requests
approval from the BCUC, pursuant to section 23(1)(g) and section 89 of the UCA, of the
executed FEI-City of Kamloops Operating Agreement on an interim basis effective February
15, 2019 until a final determination is made. This is, in essence, the same interim order that
was granted by the BCUC in Order G-206-18 in the Kelowna Operating Agreement
Application proceeding.
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FEI respectfully requests that the BCUC direct the final form of the FEI-City of Kamloops
Operating Agreement after it has decided the Kelowna Operating Agreement Application.
Consistent with the intent of the parties, the BCUC’s final order in this Application would
specify that the FEI-City of Kamloops Operating Agreement shall be the same as the
agreement that the BCUC ultimately approves for the City of Kelowna.
A draft Interim Order is included in Appendix E.
If further information is required, please contact Ilva Bevacqua, Manager of Regulatory
Compliance and Administration at (604) 592-7664.
Sincerely,
FORTISBC ENERGY INC.

Original signed:
Doug Slater
Attachments
cc (email only):

City of Kamloops

Appendix E
DRAFT ORDER

ORDER NUMBER
G-xx-xx
IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473
and
FortisBC Energy Inc.
Application for Approval of an Operating Agreement between the
Corporation of the City of Kamloops and FortisBC Energy Inc.
BEFORE:
[Panel Chair]
Commissioner
Commissioner
on Date
ORDER
WHEREAS:
A. On February 6, 2019, FortisBC Energy Inc. (FEI) applied to the British Columbia Utilities Commission (BCUC)
for approval of an Operating Agreement dated January 17, 2019, entered into between the Corporation of
the City of Kamloops (Kamloops) and FEI (the FEI-Kamloops Operating Agreement or Application);
B. FEI states that the terms of the FEI-Kamloops Operating Agreement reflect, in all but four minor respects to
correct typographical errors and a reference to current legislation, the Keremeos Operating Agreement
Terms approved by the BCUC in Order C-7-14 and used as a basis for comparison of subsequent agreements;
C. Despite the terms of the executed FEI-Kamloops Operating Agreement, FEI and Kamloops have also agreed
to request that the BCUC direct the final form of the FEI-Kamloops Operating Agreement be the same as the
final form determined by the BCUC in the City of Kelowna (Kelowna) Operating Agreement proceeding
currently before the BCUC;
D. FEI requests approval of the FEI-City of Kamloops Operating Agreement on an interim basis until a final
determination is made by the BCUC in the City of Kelowna Operating Agreement Application.
The BCUC has reviewed the Application and considers that approval on an interim basis is warranted.
NOW THEREFORE pursuant to section 23(1)(g) and section 89 of the Utilities Commission Act, the British
Columbia Utilities Commission orders as follows:
1. The Operating Agreement dated January 17, 2019, between FortisBC Energy Inc. and the Corporation of the
City of Kamloops is approved as filed on an interim basis.
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2. Permanent approval of the final form for the FEI-Kamloops Operating Agreement will follow after a BCUC
determination in the FEI-Kelowna Operating Agreement proceeding.
DATED at the City of Vancouver, in the Province of British Columbia, this (XX) day of (Month Year).
BY ORDER

(X. X. last name)
Commissioner

File XXXXX | file subject

2 of 2

